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113  Filed  Mar  13  1944 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 

1  Civil  Action  No.  12591 

Jeannette  A.  Noel,  et  al.,  Plaintiffs , 

v. 

Edson  B.  Olds,  Jr.  and  American  Security  and  Trust 
Company,  Executors  and  Trustees  under  the  will  of 
William  H.  Ackland,  Deceased,  et  al.,  Defendants. 

Judgment  on  Mandate  and  for  Dismissal  of  Plaintiffs*  Com¬ 
plaint,  Granting  Motion  of  the  University  of  North 
Carolina  for  Leave  to  Intervene,  Dropping  Certain  Par¬ 
ties,  Realignment  of  Parties  and  Instructions  to  Testa¬ 
mentary  Trustees 

This  cause  came  on  for  hearing  on  the  13th  day  of  March, 
1944,  upon  the  motion  filed  herein  by  the  Defendants  and 
Cross-claimants,  Edson  B.  Olds,  Jr.,  and  the  American  Se¬ 
curity  and  Trust  Company,  Executors  of  and  Trustees  un¬ 
der  the  will  of  William  H.  Ackland,  deceased,  for  a  judg¬ 
ment  herein,  pursuant  to  the  opinion  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  entered  on 
October  11, 1943,  and  the  mandate  of  said  Appellate  Court, 
dated  February  17,  1944,  and  filed  with  the  Clerk  of  this 
Court  on  the  same  day,  which  said  opinion  is  reported  in 
138  F.  2d,  581,  and  also  upon  the  motion  filed  herein  by  The 
University  of  North  Carolina  for  leave  to  intervene  as 
party  Defendant  in  this  cause,  and  said  motions  having  been 
argued  by  counsel  for  the  respective  parties  hereto,  it  is,  by 
the  Court,  this  13th  day  of  March,  1944. 

Adjudged,  Ordered  and  Decreed,  as  follows : 

1.  That  The  University  of  North  Carolina  be  and  it 
hereby  is  permitted  to  intervene  in  this  cause  as  a  party 
Defendant ;  that  it  is  hereby  granted  leave  to  file  herein  its 
counterclaim  and  cross-claim  and  its  answer  to  the 

114  complaint  of  the  Plaintiffs  and  to  the  counterclaim 
and  cross-claim  of  the  Defendants,  Edson  B.  Olds, 


3 


Jr.,  and  the  American  Security  and  Trust  Company,  and  tp 
the  counterclaim  and  cross-claim  of  the  Defendant,  Bolling 
College,  in  the  form  attached  to  the  aforesaid  motion  foir 
leave  to  intervene;  that  the  answer  of  The  University  of 
North  Carolina  shall  be  considered  as  an  answer  to  Plain¬ 
tiffs’  complaint  and  to  the  counterclaim  and  cross-claim  of 
the  Defendants,  Edson  B.  Olds,  Jr.,  and  the  American  Se¬ 
curity  and  Trust  Company,  and  to  the  counterclaim  and 
cross-claim  of  the  Defendant,  Rollins  College ; 

2.  That  the  entries  of  default  made  herein  by  the  Clerk 
of  this  Court  on  May  15  and  16,  1942,  are  hereby  ratified 
and  confirmed,  and  that  the  complaint  of  Plaintiffs  and  thte 
cross-claims  of  the  Defendants  and  Cross-claimants,  Edson 
B.  Olds,  Jr.,  and  the  American  Security  and  Trust  Com¬ 
pany,  Executors  and  Trustees  as  aforesaid,  Rollins  College 
and  The  University  of  North  Carolina,  are  hereby  taken  ^s 
confessed  against  the  Defendant  and  Cross-defendant,  Dufcje 
University; 

3.  That  the  legacies  bequeathed  under  Item  VII  (d)  3, 

5  and  6  of  the  will  of  said  William  H.  Ackland,  deceased, 
are  severable  from  the  charitable  trust  created  by  sai^l 
Item  and  valid,  and  that  the  Defendants  and  Cross-clainji- 
ants,  Edson  B.  Olds,  Jr.,  and  the  American  Security  ai^d 
Trust  Company,  Executors  and  Trustees  as  aforesaid,  aife 
authorized  and  directed  to  pay  and  to  make  provision  f^r 
the  payment  of  said  legacies  in  accordance  with  the  provi¬ 
sions  of  the  will,  as  soon  as  a  sufficient  accumulation  d>f 
income  is  available  therefor; 

4.  That  by  a  proper  construction  of  the  language  of  the 
will  of  William  H.  Ackland,  deceased,  and  particularly 
Items  I  and  VII  (a),  (b),  (c)  and  (d)  1,  2,  7  and  8  thereof, 

Testator  created  a  valid  perpetual  charitable  trust 
115  of  substantially  all  of  his  estate  and  manifested  a 

general  charitable  intention  to  devote  his  property 
and  estate  to  the  charitable  purpose  of  advancing  the  caube 
of  art  and  public  education  in  the  South,  through  the  estab¬ 
lishment  and  endowment  of  a  memorial  art  museum,  uppn 
the  terms  and  conditions  more  fully  set  forth  in  his  will; 


4 


that  the  declination  by  Duke  University  of  all  of  the  provi¬ 
sions  of  said  will  with  respect  to  said  institution,  including 
all  the  benefits,  burdens  and  responsibilities  thereof,  did  not 
destroy  the  charitable  trust  thus  created  by  the  Testator, 
and  that  the  charitable  trust  should  be  carried  into  effect  by 
the  application  of  the  doctrine  of  judicial  cy  pres ; 

5.  That  the  Defendants  and  Cross-claimants,  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
Trustees  as  aforesaid,  be  and  they  hereby  are  authorized 
and  directed  to  make  an  investigation  of  and  to  report  to 
this  Court,  with  their  recommendations  in  regard  thereto, 
all  of  the  facts  deemed  by  said  Trustees  to  be  pertinent  to 
a  determination  by  the  Court  as  to  whether,  in  order  to 
carry  out  the  spirit  of  Testator’s  intentions  as  expressed 
in  his  will  and  as  expressed  to  the  Trustees  by  other  means, 
The  University  of  North  Carolina  or  Rollins  College,  or 
either  of  said  institutions,  should  be  designated  as  the  site 
for  the  museum  in  the  place  and  stead  of  Duke  University, 
and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  of  the  decedent’s  will  therein  directed  to  be  admin¬ 
istered  by  Duke  University ; 

6.  That  Plaintiffs’  complaint  be  and  it  hereby  is  dis¬ 
missed;  that  the  Plaintiffs  and  the  Defendants,  Pauline 
Lockett  Kaiser,  Pauline  Hyatt  Kaiser  Everett  and  Franck 
(or  Frank)  Kaiser,  be  and  they  hereby  are  dropped  as  par¬ 
ties  to  this  cause,  and  that  Plaintiffs  and  said  named  Defen¬ 
dants  are  adjudged  and  decreed  to  have  no  further 

116  interest  in  the  Testator’s  estate,  except  to  the  extent 
of  the  legacies  specifically  bequeathed  to  them  under 
his  will ; 

7.  That  the  Defendants  and  Cross-claimants,  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
as  Executors  and  Trustees,  be  and  they  hereby  are  author¬ 
ized  and  directed  to  pay  from  the  corpus  of  decedent’s 
estate  all  costs  on  appeal,  as  taxed  by  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  and 
set  forth  in  its  said  mandate,  and  that  the  costs  in  this  Court 
also  be  taxed  by  the  Clerk  against  said  Executors  and 
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Trustees,  to  be  paid  from  the  corpus  of  the  decedent ’s 
estate,  and  for  all  such  costs,  if  not  paid  within  twenty  c|ays 
of  this  judgment,  execution  may  issue ; 

8.  That  said  Defendants  and  Cross-claimants,  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
Trustees  as  aforesaid,  be  and  they  hereby  are  alignecf  as 
parties  Plaintiff,  and  that  the  Defendants  and  Cross-claim¬ 
ants,  Rollins  College  and  The  University  of  North  Carolina, 
be  and  they  hereby  are  aligned  as  parties  Defendant  to  £his 
cause ; 

9.  That  jurisdiction  of  this  cause  be  and  it  hereby  is 
retained  for  such  other  and  further  orders  as  may  be  nebes- 
sary  for  the  proper  administration  of  the  trust  estate,  and 
as  the  interests  of  any  of  the  parties  hereto  may  requir^. 

Jennings  Bailey 
Justice 

*■»#**#### 

118  IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA. 

Civil  Action  No.  12591 


Edson  B.  Olds,  Jr.  and  American  Security  and  Tb|ust 
Company,  as  Trustees  under  will  of  William  H4yes 
Ackland,  deceased,  Plaintiffs , 

v. 

Rollins  College  and  The  University  of  North  Carolina, 

Defendants. 

Report  of  the  Trustees  of  the  Investigation  Made  by  Them 
Under  the  Directions  Contained  in  the  Judgment  {En¬ 
tered  Herein  on  March  13,  1944,  Together  With  Their 
Findings  of  Fact  and  Recommendations  in  Regard 
Thereto. 


Preliminary  Statement. 

William  Hayes  Ackland,  late  a  resident  of  the  District  of 
Columbia,  died  on  February  16, 1940,  leaving  a  last  will  and 
testament,  dated  November  10, 1938,  which  was  admitted  to 
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probate  and  record  on  June  3,  1940,  by  order  of  this  Court, 
holding  a  Probate  Court,  in  Administration  Cause  No. 
56,552.  Letters  testamentary  were  duly  issued  to  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
the  Executors  nominated  in  the  will. 

By  his  last  will,  William  H.  Ackland  bequeathed  to  plain¬ 
tiffs,  as  trustees,  the  corpus  of  this  entire  estate  consisting 
of  personal  property  of  the  approximate  value  of  $1,395,- 
399.00,  with  directions  to  expend  not  to  exceed  $300,000.00 
out  of  corpus  for  the  erection  upon  the  campus  of  Duke 
University  of  a  memorial  art  museum  or  art  gallery, 
and  to  accumulate  and  apply  the  income  from  the 
119  balance  of  the  principal,  first,  to  pay  legacies  aggre¬ 
gating  $44,000.00  to  certain  relatives,  and  $50.00  an¬ 
nually  to  a  student  of  Rollins  College  as  a  scholarship  prize ; 
and  second,  to  apply  the  balance  of  income  for  the  mainte¬ 
nance  and  upkeep  of  the  museum,  the  acquisition  of  art  ob¬ 
jects  to  be  exhibited  therein,  and  the  possible  future  en¬ 
largement  of  the  building. 

Shortly  after  the  will  was  admitted  to  probate,  the  four 
children  of  Joseph  Hayes  Acklen,  a  deceased  brother  of  the 
testator,  filed  a  caveat  to  the  will  and  after  protracted  nego¬ 
tiations  between  counsel  for  the  Executors  and  Trustees  and 
the  firm  of  Hogan  and  Hartson,  counsel  for  the  caveators, 
the  caveat  was  dismissed  by  order  entered  in  said  Probate 
Court  on  March  18,  1941.  Nothing  was  paid  to  the  cavea¬ 
tors  by  way  of  compromise  to  bring  about  the  dismissal  of 
their  caveat. 

On  August  20,  1941,  the  four  children  of  Joseph  Hayes 
Acklen  filed  a  complaint  herein  seeking  to  have  the  trust 
created  by  the  will  declared  invalid  on  the  ground  of  uncer¬ 
tainty  and  asserting  a  violation  of  the  rule  against  perpetui¬ 
ties.  After  the  filing  of  the  complaint  and  on  September  6, 
1941,  Duke  University,  by  resolution  of  its  Executive  Com¬ 
mittee,  declined  to  accept  and  perform  the  duties  imposed 
upon  it  by  the  will. 


After  the  receipt  of  said  resolution,  the  Executors  aiid 
Trustees  filed  their  answer  to  the  complaint  and  their  coun¬ 
terclaim  and  cross-claim,  wherein  they  asked  this  Court  10 
substitute  a  new  trustee  in  the  place  and  stead  of  Duke 
University  to  administer  the  educational  and  charitable 
trust  provisions  of  the  will  therein  directed  to  be  adminis¬ 
tered  by  that  institution. 

The  lower  court  decided  against  the  contentions  of  the 
Executors  and  Trustees  and  held  that  the  declination  of 
Duke  University  had  resulted  in  the  destruction  of  the 
charitable  and  educational  trust. 

120  On  October  11,  1943,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  in  the  case  of 
Noel,  et  al.  v.  Olds,  et  al.,  78  U.  S.  App.  D.  C.  155,  138  F. 
(28)  581,  reversed  the  decision  of  the  lower  court  and  <li- 
rected  that  the  charitable  trust  be  carried  into  effect  by  the 
application  of  the  doctrine  of  judicial  cy  pres.  , 

Speaking  of  the  intention  of  the  testator,  as  expressed  in 
his  will,  and  the  duties,  responsibilities  and  powers  con¬ 
ferred  upon  the  Trustees,  the  Court  of  Appeals  said  (J?p. 
161-162) :  | 

“•  •  *  ipkg  actual  beneficiaries  of  the  trust  were  in¬ 
tended  to  be  students  and  other  members  of  the  public 
throughout  the  South,  interested  in  art,  who  should  visit 
and  use  the  building.  These  beneficiaries  could  be  as  vtell 
or  better  served  by  other  universities.  *  *  *. 

“Moreover,  if  there  were  any  doubt  as  to  what  the  testa¬ 
tor  would  have  wished  in  the  event  which  actually  occurred, 
it  is  removed  by  other  language  which  he  employed  in  his 
will.  In  Item  I,  he  said:  ‘I  urge  upon  my  executors  ^nd 
trustees,  hereinafter  named,  to  carry  out  as  nearly  as  pos¬ 
sible  the  spirit  of  my  intentions  as  expressed  herein  and  as 
may  be  expressed  to  them  by  other  means’  [Italics  ^up- 
plied]  In  Item  VII  (d)  8,  he  provided:  ‘I  hereby  giv^  to 
my  trustees  full  and  complete  discretion  in  connection  ^ith 
the  administration  of  my  trust  estate  and  in  carrying  out 
the  directions  hereinabove  contained,  especially  those  ih  re- 
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gard  to  the  construction  of  the  building  hereinbefore  pro¬ 
vided  for,  and  I  direct  that  their  decision  in  regard  to  any 
matter  arising  out  of  their  administration  shall  be  binding 
and  conclusive  upon  all  concerned.’  Here  is  express  lan¬ 
guage  directing  the  trustees  to  look  to  other  sources,  well 
known  both  to  testator  and  the  trustees  to  guide  them  in 
carrying  out  the  spirit  of  his  intentions.  Such  language 
would  be  without  meaning  if  his  purpose  had  been  merely 
to  make  a  gift  to  Duke  University  as  a  single  beneficiary. 
It  seems  obvious,  instead,  that  here  was  prevision  of  the 
possibility  which  actually  eventuated  and  provision  for  the 
course  to  be  followed  by  his  trustees  if  it  did. 

“The  dominant  idea  in  the  mind  of  the  testator  was  the 
cause  of  art  in  the  South.  He  intended  that  the  seat  of  his 
enterprise  should  be  a  university,  with  its  well  known  ac¬ 
companiment  of  students,  instructors,  research  and  publica¬ 
tion  facilities,  permanence  of  administration  and  of  educa¬ 
tional  purposes.” 

After  application  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari  had  been  denied  (321  U.  S. 
773),  appropriate  proceedings  were  taken  in  the  lower 
court,  and  on  March  13, 1944,  a  judgment  was  entered  herein 
which  construed  the  language  of  the  will  of  the  tes- 
121  tator  in  accordance  with  the  opinion  of  the  Court  of 
Appeals.  This  judgment  also  directed  the  dismissal 
of  the  complaint,  granted  the  motion  of  The  University  of 
North  Carolina  for  leave  to  intervene,  dropped  all  of  the 
relatives  of  the  testator  as  parties  to  the  proceeding,  re¬ 
aligned  the  parties  by  making  the  trustees  plaintiffs  and 
The  University  of  North  Carolina  and  Rollins  College  de¬ 
fendants. 

From  that  judgment,  the  children  of  Joseph  Hayes  Ack- 
len  perfected  another  appeal  to  the  United  States  Court  of 
Appeals,  and  on  March  26, 1945,  the  judgment  was  affirmed, 
73  W.  L.  R.  606. 

The  following  portions  of  the  judgment  contained  this 
Court’s  construction  of  the  language  of  the  will  and  instruc- 
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tions  to  the  trustees  as  to  the  action  to  be  taken  by  them  ip. 
order  to  assist  the  Court  to  carry  out  the  general  charitable 
purposes  of  the  testator: 

“4.  That  by  a  proper  construction  of  the  language  of  the 
will  of  William  H.  Ackland,  deceased,  and  particularly 
Items  I  and  VII  (a),  (b),  (c)  and  (d)  1,  2,  7  and  8  thereof, 
Testator  created  a  valid  perpetual  charitable  trust  of  sub¬ 
stantially  all  of  his  estate  and  manifested  a  general  chari¬ 
table  intention  to  devote  his  property  and  estate  to  tl^e 
charitable  purpose  of  advancing  the  cause  of  art  and  public 
education  in  the  South,  through  the  establishment  and  en¬ 
dowment  of  a  memorial  art  museum,  upon  the  terms  arid 
conditions  more  fully  set  forth  in  his  will ;  that  the  declina¬ 
tion  by  Duke  University  of  all  of  the  provisions  of  said  wjll 
with  respect  to  said  institution,  including  all  the  benefits, 
burdens  and  responsibilities  thereof,  did  not  destroy  the 
charitable  trust  thus  created  by  the  Testator,  and  that  the 
charitable  trust  should  be  carried  into  effect  by  the  applica¬ 
tion  of  the  doctrine  of  judicial  cy  pres ; 

“5.  That  the  Defendants  and  Cross-claimants,  Edson 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
Trustees  as  aforesaid,  be  and  they  hereby  are  authorized 
and  directed  to  make  an  investigation  of  and  to  report  to 
this  Court,  with  their  recommendations  in  regard  thereto, 
all  of  the  facts  deemed  by  said  Trustees  to  be  pertinent  to  a 
determination  by  the  Court  as  to  whether,  in  order  to  cabry 
out  the  spirit  of  Testator’s  intentions  as  expressed  in  his 
will  and  as  expressed  to  the  Trustees  by  other  means,  The 
University  of  North  Carolina  or  Rollins  College,  or  either 
of  said  institutions,  should  be  designated  as  the  site  for  l|he 
museum  in  the  place  and  stead  of  Duke  University,  and  to 
administer  the  educational  and  charitable  trust  provisions 
of  the  decedent’s  will  therein  directed  to  be  administered  by 
Duke  University.” 
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122  Present  Condition  of  Estate 

The  following  tabulation  shows  in  a  general  way  the  pres¬ 
ent  financial  condition  of  the  trust  estate : 


Securities 


Approximate  market  values  of  September  10,  1946 
Bonds  $426,110.00 

Preferred  stocks  83,060.00 

Common  stocks  434,972.00 

Balance  on  monthly  payment  real  estate 
notes  178,027.00 

Cash  Balances  as  of  September  30, 1946 


Capital  5,571.14 

Income  183,786.32 


$1,311,526.46 

Note: — The  only  outstanding  obligations  of  the  estate  are 
cash  legacies  payable  from  income,  aggregating  $24,000.00, 
and  attorneys’  fees,  fee  of  Walter  M.  Bastian,  guardian  ad 
litem,  of  the  estimated  amount  of  $1,000.00  and  court  costs. 

Steps  Taken  by  Trustees  in  Compliance  With  Directions 
Contained  in  the  Foregoing  Judgment 

On  November  21,  1944,  John  E.  Larson,  counsel  for  the 
trustees,  addressed  identical  letters  to  counsel  for  The  Uni¬ 
versity  of  North  Carolina  and  to  counsel  for  Rollins  College 
in  which,  after  quoting  the  terms  of  Paragraph  5  of  the 
judgment  as  above  set  forth,  he  requested  that  The  Univer¬ 
sity  of  North  Carolina  and  Rollins  College  assemble  and 
transmit  to  the  trustees  data  and  information  needed  to 
assist  the  trustees  and  the  Court  in  making  an  appropriate 
selection  for  the  site  of  the  memorial  art  museum.  In  said 
letter,  counsel  for  the  trustees  outlined  in  separately  num¬ 
bered  paragraphs  thirteen  specific  questions  as  to  the 
123  data  to  be  submitted.  A  copy  of  said  letter  is  hereto 
attached  as  “Trustees’  Exhibit  A”  and  incorporated 
herein  by  reference. 


11 


In  response  to  said  letters,  the  defendants,  The  Univer¬ 
sity  of  North  Carolina  and  Rollins  College,  submitted  to 
the  trustees  a  mass  of  factual  and  other  data.  After  care¬ 
ful  examination  and  analysis  of  the  material  so  submitted, 
the  trustees,  by  subsequent  letters  to  and  personal  inter¬ 
views  with  counsel  for  and  the  officials  of  said  educational 
institutions,  asked  for  much  additional  information  and  af7 
forded  the  two  institutions  a  full  opportunity  to  present  atiy 
data  which  they  or  their  counsel  deemed  to  be  pertinent  to 
the  proper  presentation  of  their  contentions.  The  data  thps 
submitted  to  the  trustees  likewise  was  exchanged  by  counsel 
for  defendants  and  will  be  made  available  at  the  hearing 
which  is  to  be  held  upon  the  formal  presentation  of  this  re¬ 
port  to  the  Court.  However,  there  are  filed  herewith  the 
document  designated  as  “ North  Carolina  Exhibit  III”  afid 
the  document  designated  as  “Rollins  College  Application 
and  Report  to  the  Trustees  of  the  Estate  of  William  Ha^es 
Ackland,”  as  said  documents  substantially  contain,  in  con¬ 
densed  form,  the  pertinent  factual  data  submitted  to  the 
trustees  in  response  to  the  thirteen  questions  set  forth  in 
the  foregoing  letter  of  their  counsel,  dated  November  £1, 
1944. 

Written  briefs  likewise  were  submitted  to  the  trustees  by 
the  two  defendants  in  support  of  their  respective  conten¬ 
tions,  and  copies  thereof  are  filed  herewith  as  “  Trustees’ 
Exhibits  B  and  C.”  j 

By  letter  of  October  17,  1945,  counsel  for  the  trustees 
requested  each  of  the  defendants  to  prepare  and  submit  to 
the  trustees  their  proposed  findings  of  fact,  based  upon  (the 
mass  of  data  filed  with  the  trustees,  as  hereinbefore  indi¬ 
cated.  These  proposed  findings  of  fact  were  submitte4  to 
the  trustees  on  January  1, 1946,  and  copies  thereof  were  ex¬ 
changed  by  counsel  for  the  defendants.  A  true  copy  of  the 
proposed  findings  of  fact  thus  submitted  to  the  trustee?  by 
The  University  of  North  Carolina  is  attached  hereto 
124  as  “Trustees*  Exhibit  D”,  and  a  true  copy  of;  the 
proposed  findings  of  fact  submitted  to  the  trustee?  by 
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Rollins  College  is  attached  hereto  as  “Trustees’  Exhibit 
E” 

Trustees’  Visit  to  Rollins  College 

On  January  15,  1946,  after  due  notice,  plaintiffs  Edson 
B.  Olds,  Jr.,  and  T.  Stanley  Holland,  Vice  President  and 
Trust  Officer  of  the  American  Security  and  Trust  Company, 
representing  the  plaintiff  Trust  Company,  accompanied  by 
their  counsel,  left  Washington  for  a  personal  visit  to  Rol¬ 
lins  College  at  Winter  Park,  Florida,  and  the  surrounding 
area.  They  arrived  at  Orlando  on  January  16th  and  spent 
the  evening  of  that  day,  and  all  of  January  17th,  18th,  19th 
and  20th,  and  the  morning  of  January  24th,  in  an  inspec¬ 
tion  of  the  College  and  in  conference  with  its  principal  offi¬ 
cers,  members  of  the  Executive  Staff,  and  a  number  of  the 
Trustees,  Deans  and  Professors.  During  that  period 
Messrs.  Olds,  Holland  and  Larson  also  invited  The  Re¬ 
search  Art  Studios  at  Maitland,  which  are  not  a  part  of  Rol¬ 
lins  College,  located  three  miles  from  Winter  Park. 

On  January  21st,  Messrs.  Olds,  Holland  and  Larson  vis¬ 
ited  the  John  B.  Stetson  University  at  Deland,  Florida,  ap¬ 
proximately  forty  miles  from  Winter  Park.  The  Univer¬ 
sity  consists  of  a  college  of  liberal  arts,  a  graduate  teachers 
college,  a  college  of  law,  a  department  of  science  and  a 
school  of  music,  and  normally  has  an  enrollment  of  eight 
hundred  students.  Messrs.  Olds,  Holland  and  Larson  like¬ 
wise  traveled  on  to  Daytona  Beach  and  then  to  Ormond  to 
view  the  house  owned  and  occupied  by  the  testator  at  the 
time  of  his  death. 

On  January  22nd,  Messrs.  Olds,  Holland  and  Larson 
drove  to  the  west  coast  of  Florida  by  way  of  Dade  City, 
Clearwater,  St.  Petersburg  and  Tampa.  At  the  latter  place, 
they  had  an  opportunity  to  see  Tampa  University,  which  is 
lodged  entirely  in  one  building  formerly  operated  as  the 
Plant  Hotel.  They  returned  from  Tampa  over  the 
125  Orange  Blossom  Trail  by  way  of  Lakeland,  the  site 
of  Florida  Southern  College,  and  through  the  heart 
of  the  citrus  fruit  section  of  the  State. 
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On  January  23rd,  Messrs.  Olds,  Holland  and  Larso^i 
drove  to  Gainesville,  Florida,  approximately  125  miles  frofla 
Winter  Park,  and  spent  the  entire  day  visiting  Floridh 
State  University.  They  were  informed  that  the  University 
accommodated  approximately  3600  students  in  normal 
times.  They  were  also  informed  that  the  University  di¬ 
votes  a  great  portion  of  its  efforts  to  instruction  in  courses 
dealing  with  agricultural  and  commercial  pursuits,  rather 
than  the  liberal  arts,  and  that  no  courses  are  offered  in  tile 
fine  arts,  although  the  University  does  have  an  architec¬ 
tural  school.  Messrs.  Olds,  Holland  and  Larson  completed 
their  visit  to  Rollins  College  at  noon,  January  24th,  apd 
left  Orlando  that  afternoon  for  their  return  trip  to  Wash¬ 
ington. 

Trustees’  Visit  to  The  University  of  North  Carolina 

Messrs.  Olds,  Holland  and  Larson  spent  April  29th  and 
30th  in  an  inspection  of  a  number  of  the  buildings  of  The 
University  of  North  Carolina  at  Chapel  Hill  and  had  con¬ 
ferences  with  the  principal  officers  of  the  University,  mem¬ 
bers  of  the  Administrative  Staff  and  also  with  a  number  bf 
the  Deans,  Trustees  and  Professors  of  the  institution. 

On  Wednesday,  May  1st,  Messrs.  Olds,  Holland  and  Lpr- 
son,  accompanied  by  Dr.  Frank  P.  Graham,  President  of 
the  University,  and  William  D.  Carmichael,  Jr.,  Controller 
and  Business  Manager  of  the  University,  made  a  visit  ;  to 
The  Woman’s  College  of  The  University  of  North  Caroliha 
at  Greensboro,  about  fifty  miles  from  Chapel  Hill.  They 
also  visited  the  grounds  of  Greensboro  College,  a  Methodist 
institution  for  white  women ;  Bennett  College,  a  liberal  abts 
College  for  negroes,  and  the  North  Carolina  Agricjul- 
126  tural  and  Technical  College,  a  state  educational  in¬ 
stitution  for  negroes,  all  of  which  are  located  at 
Greensboro.  They  likewise  visited  Elon  College,  wipch 
is  located  between  Greensboro  and  Chapel  Hill. 

On  May  2, 1946,  Messrs.  Olds,  Holland  and  Larson,  accom¬ 
panied  by  Dr.  Graham  and  Mr.  Carmichael,  drove  to  Dur- 
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ham  and  made  a  tour  through  the  grounds  of  Duke  Univer¬ 
sity  and  the  Women’s  College  of  Duke  University,  formerly 
known  as  Trinity  College,  which  they  had  previously  visited. 
They  also  visited  the  North  Carolina  College  for  Negroes  at 
Durham,  a  liberal  arts  college  and  graduate  school;  Wake 
Forest,  at  Wake  Forest,  between  Durham  and  Raleigh;  St. 
Mary’s  Junior  College  at  Raleigh;  The  North  Carolina 
State  College  at  Raleigh,  where  are  located  the  Depart¬ 
ments  of  Agriculture,  Engineering  and  Textiles  of  The  Uni¬ 
versity  of  North  Carolina;  Peace  College,  St.  Augustine 
College,  Shaw  University  and  Meredith  College,  all  of  which 
also  are  located  in  or  immediately  adjacent  to  Raleigh. 
Upon  their  return  to  Chapel  Hill,  they  visited  a  number  of 
additional  departments  of  The  University  of  North  Caro¬ 
lina  and  completed  their  visitation  late  the  evening  of 
May  2nd. 

Important  Facts  and  Circumstances  Which  Surrounded 
i  the  Execution  by  the  Decedent  of  His  Will  Dated 
May  4, 1936,  and  His  Subsequent  and  Last  Will  Dated 
November  10,  1938. 

William  Hayes  Ackland  was  born  in  Nashville,  Tennes¬ 
see,  on  September  6,  1855,  and  was  raised  in  the  family 
home,  “Belmont,”  now  occupied  by  the  Ward-Belmont 
School.  He  grew  up  in  an  atmosphere  of  culture  and  re¬ 
finement.  His  parents  were  well  educated  and  their  home 
was  considered  one  of  the  finest  in  the  South  and  was  fur¬ 
nished  with  valuable  paintings,  pictures,  rugs,  china  and 
other  objects  of  art.  The  testator  received  a  Bachelor  of 
Arts  degree  at  Nashville  University  and  a  Bachelor  of  Law 
degree  from  the  Law  School  of  Vanderbilt  University.  He 
also  pursued  studies  in  Europe.  He  was  interested  in  liter¬ 
ature  and  art  and  was  the  author  of  a  number  of  miscel¬ 
laneous  books.  He  had  traveled  extensively  in  the 
127  United  States  and  abroad  and  had  visited  a  number 
of  the  leading  art  galleries  in  Europe  and  the  United 
States.  He  spent  most  of  his  life  in  the  study  of  art  and 
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literature.  He  spoke  French  and  German  fluently  and  also 
was  a  student  of  Greek  and  Latin.  He  was  particularly 
interested  in  the  classics,  which  he  could  quote  almost  by 
the  hour.  He  also  had  a  wide  knowledge  of  modem  litera¬ 
ture. 

In  the  year  1934,  the  testator  requested  the  plaintiff, 
Edson  B.  Olds,  who  for  many  year  prior  thereto  had  been 
his  financial  adviser,  to  act  as  executor  and  trustee  of  his 
will.  The  testator  stated  to  the  plaintiff,  Edson  B.  Olds 
that  he  wished  to  devote  his  fortune  to  the  advancement 
of  art  in  the  South  through  the  establishment  of  a  memorial 
art  museum,  with  facilities  for  the  study  of  art  in  connec¬ 
tion  with  some  southern  state  university  or  adequately 
endowed  southern  university,  and  that  it  was  his  idea  that 
the  art  museum  should  contain  a  gallery  for  the  exhibition 
of  art  objects  and  studios  and  classrooms  suitable  for  the 
study  of  art.  The  testator  also  stated  to  plaintiff  Olds  that 
he  felt  that  Europe  was  on  the  verge  of  a  frightful  catas¬ 
trophe,  or  as  he  expressed  it,  “Europe  was  a  seething  caul¬ 
dron  that  sooner  or  later  many  of  the  valuable  art  objects 
located  there  would  be  offered  for  sale  in  the  United  Stales; 
that  one  of  his  purposes  in  establishing  the  art  gallery  was 
when  that  time  came,  there  would  be  a  fund  available  f|rom 
his  estate  with  which  to  acquire,  at  low  prices,  a  collection 
of  fine  art  treasures  for  the  memorial  art  museum  so  ^s  to 
benefit  the  section  of  the  country  from  which  he  came  and 
encourage  the  appreciation  and  study  of  art;  that  he  was 
well  aware  of  the  lack  of  such  facilities  in  the  South,  and 
that  there  was  a  great  need  for  an  outstanding  art  center 
in  that  section  of  the  country.  After  canvassing  the  Avail¬ 
able  universities  in  the  South,  and  after  plaintiff  Olds  had 
called  to  his  attention  that  Duke  University  was  financially 
one  of  the  most  heavily  endowed  educational  institutions  in 
that  section  of  the  country  and  a  school  of  high  edu- 
128  cational  standards,  he  executed  his  May  4,  1936  will, 
wherein  Duke  University,  The  University  of  North 
Carolina  and  Rollins  College  were  mentioned  as  possible 
sites  for  the  memorial  art  museum. 
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The  testator  made  it  clear  to  plaintiff  Olds  that  he  se¬ 
lected  Duke  University  because  he  felt  that  its  large  finan¬ 
cial  endowment  would  insure  the  permanence  of  the  pro¬ 
jected  memorial  museum  and  because  he  felt  that  Duke 
University  would  ultimately  become  the^  outstanding  uni¬ 
versity  of  the  south — “the  Harvard  of  the  South,”  as  he  ex¬ 
pressed  it.  The  two  things  that  were  paramount  in  his 
mind  were  the  selection  of  a  university  whose  financial 
strength  would  insure  the  permanency  of  the  projected 
museum  and  the  selection  of  a  location  which  would  not  be 
likely  to  decline  as  a  center  of  culture. 

Before  testator  executed  his  1936  will,  (copy  of  which  is 
attached  as  Exhibit  B  to  the  original  counterclaim  herein), 
he  had  narrowed  his  choice  of  southern  universities  to  the 
three  educational  institutions  therein  mentioned,  namely, 
Duke  University,  The  University  of  North  Carolina  at 
Chapel  Hill,  and  Rollins  College. 

After  the  execution  of  that  will,  the  trustees  suggested 
to  the  testator  that  it  would  be  desirable  for  him  in  his  life¬ 
time  to  make  more  definite  plans  for  the  building  and  endow¬ 
ing  of  the  memorial  art  gallery  and  to  make  up  his  mind 
which  of  the  three  educational  institutions  named  in  his 
1936  will  he  wished  to  select  to  carry  out  his  general  chari¬ 
table  purposes.  As  recited  in  Item  one  of  his  1936  will, 
the  testator  had  not  then  made  known  to  those  three  insti¬ 
tutions  the  manner  in  which  he  intended  to  dispose  of  his 
estate. 

In  December,  1936,  testator  wrote  the  following  identical 
letter  to  Duke  University,  The  University  of  North  Caro¬ 
lina  and  Rollins  College : 

“I  am  the  owner  of  some  valuable  paintings  and  statuary 
and  have  thought  of  building  and  endowing  a  gallery  in 
connection  with  a  southern  university.  Before  making  my 
will,  I  should  like  to  know  whether  such  a  gift  would  be  ac¬ 
ceptable  and  under  what  conditions  the  gift  would  be 
129  received.  The  style  of  architecture  is  to  be  in  keep¬ 
ing  with  other  buildings  and  the  site  I  would  expect 
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the  University  to  furnish.  In  regard  to  other  particulars— 
which  do  not  occur  to  me  at  the  moment — I  should  be  glad  to 
be  informed  through  the  authorities.” 

After  sending  this  letter  to  each  of  the  three  educational 
institutions  named  in  his  1936  will,  decedent,  during  the  let¬ 
ter  part  of  December,  1936,  and  during  January,  Febru¬ 
ary  and  March,  1937,  had  numerous  personal  interviews 
with  Dr.  Hamilton  Holt,  President  of  Rollins  College,  ajid 
other  officers  and  members  of  the  Administrative  Staff  of 
that  institution.  He  personally  visited  Rollins  College  to 
view  the  site  suggested  for  the  location  of  the  proposed 
museum.  He  also  was  in  correspondence  with  Dr.  William 
P.  Few,  President  of  Duke  University,  with  whom  he  then 
had  no  personal  acquaintance,  and  received  two  letters 
from  The  University  of  North  Carolina,  which  indicated  its 
interest  in  the  testator’s  plan.  The  testator  did  not  h^ve 
any  personal  interviews  with  the  officials  of  the  latter  insti¬ 
tution  in  regard  to  the  disposition  of  his  estate. 

While  in  Florida  during  the  first  part  of  the  year  1937, 
the  testator  informed  Dr.  Holt  that  he  had  promised  l)r. 
Few  that  he  would  not  make  any  decision  as  to  the  pro¬ 
posed  location  of  the  memorial  art  museum  until  he  had  tis- 
ited  Duke  University.  The  testator  visited  Duke  University 
about  May  1,  1937,  and  by  letter  of  May  10,  1937,  noticed 
Dr.  Few  that  he  had  decided  to  select  Duke  University  as 
the  institution  through  which  to  effect  his  general  chari¬ 
table  purposes. 

Thereafter,  many  interviews  were  had  and  many  letters 
were  exchanged  between  Dr.  Few  and  testator.  Dr.  Few 
gave  the  testator  oral  and  written  assurances  that  the  build¬ 
ing  contemplated  by  the  testator  would  be  constructed  ujpon 
the  campus  of  Duke  University  and  urged  that  he  change 
his  will  of  May  4, 1936,  to  designate  Duke  University,  alone, 
as  the  site  for  the  same.  Dr.  Few  tendered  to  testator  the 
services  of  a  member  of  the  Duke  Endowment  Board,  Jiidge 
W.  R.  Perkins,  to  prepare  a  new  will.  He  also  furnished  to 
the  testator  the  services  of  the  architect  of  Duke  "pm- 
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130  versity,  Horace  Trumbauer,  who  drew  plans  for  the 
proposed  gallery  or  museum,  and  in  April,  1938,  Dr. 
Few  submitted  those  plans  to  the  testator.  During  that 
period,  Dr.  Few  also  attempted  to  persuade  testator  to 
make  an  inter  vivos  gift  to  Duke  University  of  all,  or  a  suf¬ 
ficient  part,  of  his  estate  to  enable  that  institution  to  build 
the  memorial  art  museum  during  the  lifetime  of  the  testa¬ 
tor..  The  testator,  however,  declined  to  make  such  a  gift, 
but  he  did  execute  his  last  will  on  November  10,  1938, 
wherein  he  designated  Duke  University  campus  as  the  site 
for  the  memorial  art  gallery  and  stipulated  that  the  art 
museum  should  be  constructed  substantially  in  accordance 
with  the  plans  theretofore  prepared  by  the  architect  for  the 
University.  In  his  last  will,  the  testator  also  provided  for 
the  expenditure  out  of  corpus  of  a  sum  not  to  exceed 
$300,000.00  for  the  construction  of  the  building,  in  defer¬ 
ence  to  Dr.  Few’s  suggestions,  whereas  in  his  prior  will 
testator  had  provided  that  his  trustees  should  accumulate 
the  income  from  his  trust  estate  until  sufficient  funds  should 
become  available  for  the  construction  of  the  memorial  art 
museum.  Otherwise,  the  two  wills  contained  practically 
similar  provisions  with  respect  to  testator’s  general  chari¬ 
table  intentions  to  benefit  the  cause  of  art  in  the  South. 

As  previously  indicated,  the  testator  died  on  February 
16,  1940,  and  Dr.  Few  died  in  the  fall  of  that  year.  With 
regard  to  Dr.  Few’s  ideas  about  Duke’s  acceptance  of  the 
trust,  it  should  be  stated  that  in  the  many  conversations 
that  he  had  with  plaintiffs  and  their  counsel  after  the  testa¬ 
tor’s  death,  he  clearly  indicated  his  great  desire  to  cooper¬ 
ate  with  the  trustees  in  carrying  out  the  provisions  of  testa¬ 
tor’s  will  and  went  so  far  as  to  have  prepared  by  the  Uni¬ 
versity  architect  in  the  summer  of  1940  detailed  plans  for 
the  memorial  art  museum  and  he  also  selected  a  tentative 
site  therefor,  situated  to  the  right  of  the  entrance  driveway 
to  the  Chapel  immediately  beyond  the  sunken  gardens. 

Following  Dr.  Few’s  death,  Duke  University,  by  resolu¬ 
tion  of  its  executive  committee  at  a  meeting  held  on  Sep- 
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tember  6, 1941,  approximately  eighteen  months  after 

131  decedent’s  death  and  approximately  one  year  after 
the  death  of  Dr.  Few,  declined  to  accept  the  proyi- 

sions  of  the  will. 

Findings  of  Fact 

In  addition  to  the  facts  and  circumstances  which  sur¬ 
rounded  the  testator  at  the  time  of  the  execution  of  Jiis 
1936  and  1938  wills,  hereinbefore  set  forth,  the  trustees 
make  the  following  additional  findings  of  fact  based  up|on 
all  of  the  factual  data  presented  to  them  by  the  defendants 
and  also  upon  the  information  obtained  by  the  trustees  as 
the  result  of  their  own  independent  factual  investigation. 

Findings  of  Fact  As  to  The  University  of  North  Carolina 

1.  The  University  of  North  Carolina,  in  Chapel  Hill, 
North  Carolina,  is  the  oldest  State  University  in  the  United 
States,  having  opened  its  doors  to  students  in  1795.  (N.  C. 
Ex.  Ill,  Page  1;  Ex.  C-2  of  N.  C.  Ex.  Ill)  It  is  located  in 
the  approximate  geographical  and  population  center  of 
North  Carolina — being  within  75  miles  of  several  of  the 
larger  cities  of  that  State,  including  Durham  with  abput 
65,000  people,  Raleigh  with  about  50,000,  Greensboro  with 
about  60,000,  and  Winston-Salem  with  about  110,000.  (N.  C. 
Ex.  Ill,  Pages  10-11;  N.  C.  Ex.  IV,  Pages  38-39.) 

2.  The  University  of  North  Carolina,  in  Chapel  Hill,  is 
situated  in  the  approximate  higher  educational  centeij  of 
North  Carolina,  there  being  12  other  colleges  and  universi¬ 
ties  within  a  radius  of  75  miles  of  Chapel  Hill.  Thesb  12 
institutions  have  a  normal  student  population  of  more  tftian 
12,000.  There  are  a  number  of  other  colleges  at  distances 
ranging  from  75  to  200  miles  from  Chapel  Hill.  (N.  C.  Ex. 
Ill,  Page  10) 

'  3.  Among  the  universities  located  near  the  University  of 
North  Carolina  in  Chapel  Hill  is  Duke  University,  which 
is  near  Durham,  North  Carolina,  and  approximately 

132  eight  miles  from  the  University  of  North  Carolina 
in  Chapel  Hill.  (N.  C.  Ex.  HI,  Page  10) 
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4.  From  the  time  of  its  establishment,  the  growth  and 
progress  of  the  University  of  North  Carolina  has  been  con¬ 
tinuous,  with  the  exception  of  a  period  of  about  five  years 
during  the  Reconstruction  Period  following  the  Civil  War, 
when  it  was  closed.  (Page  50  of  the  N.  C.  General  Cata¬ 
logue;  Ex.  C-l  of  N.  C.  Ex.  HI.)  In  1931  the  University 
in  Chapel  Hill  was  consolidated  with  the  North  Carolina 
State  College  of  Agriculture  and  Engineering  at  Raleigh 
and  the  North  Carolina  College  for  Women  at  Greensboro, 
with  the  result  that  three  of  the  four  largest  institutions 
of  higher  learning  in  the  State  (Duke  being  the  other)  are 
now  units  or  parts  of  the  University  of  North  Carolina. 
(Ex.  L-6  of  N.  C.  Ex.  HI;  Pages  10-11  of  N.  C.  Ex.  IV; 
N.  C.  Ex.  Ill,  Page  10;  Ex.  A  of  N.  C.  Ex.  Ill;  Ex.  C  of 
N.  C.  Ex.  in) 

5.  The  University  of  North  Carolina  in  Chapel  Hill  con¬ 
sists  of  a  General  College,  a  College  of  Arts  and  Sciences, 
and  Schools  of  Law,  Pharmacy,  Commerce,  Medicine,  Grad¬ 
uate  School,  Library  Science  and  Public  Health.  Duke  Uni¬ 
versity  consists  of  Trinity  College,  the  Woman’s  College, 
the  College  of  Engineering,  and  Schools  of  Law,  Medicine, 
Graduate  School,  Divinity,  Nursing  and  Forestry.  The 
difference  between  the  two  institutions,  in  types  of  colleges, 
serve  to  round  out  the  section  of  North  Carolina  where 
they  are  located  as  an  outstanding  center  of  higher  educa¬ 
tion  in  the  South.  (N.  C.  Ex.  VII) 

6.i  The  number  of  students  who  attend  the  University  of 
North  Carolina  in  Chapel  Hill  in  normal  times  is  between 
3,500  and  4,000  in  the  regular  sessions.  (N.  C.  Ex.  Ill, 
Page  4;  Ex.  D  of  N.  C.  Ex.  Ill)  The  number  of  students 
in  the  Woman’s  College  branch  of  the  University  in  Greens¬ 
boro  is  approximately  2,200  in  the  regular  sessions,  and 
at  the  Agricultural  and  Engineering  branch  in  Raleigh,  ap-# 
proximately  2,500.  (N.  C.  Ex.  m,  Page  10) 

7.  In  addition  to  the  students  who  attend  the  regular  ses¬ 
sions  at  the  University  of  North  Carolina  in  Chapel 
133  Hill,  between  2,000  and  2,500  attend  its  summer 
school  sessions  in  normal  times.  (N.  C.  Ex.  LEI, 
Page  4) 
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8.  Students  at  the  University  of  North  Carolina  in 
Chapel  Hill  for  the  most  part  come  from  the  South-^ap- 
proximately  76  per  cent  of  its  students  during  the  last  for¬ 
mal  year,  1940-41,  being  from  the  South,  and  more  thaip.  85 
per  cent  in  the  year  1944-1945.  Sixty-four  per  cent  of  the 
1940-1941  enrollment,  and  about  61  per  cent  of  the  1^44- 
1945  enrollment,  were  from  North  Carolina.  A  greater 
number  of  students  from  Southern  States  other  than  Nbrth 
Carolina  attended  the  University  in  1940-1941  and  in  1(944- 
1945  than  the  entire  student  enrollment  at  Rollins  College. 
In  1944-1945  about  24  per  cent  of  the  students  at  the  (Uni¬ 
versity  of  North  Carolina  in  Chapel  Hill  came  from  Sbuth- 
em  States  other  than  North  Carolina.  Of  the  1944-1945 
student  enrollment,  77  came  from  Florida,  which  is  a  larger 
number  than  the  Florida  student  enrollment  at  Rollins  Col¬ 
lege  during  that  year,  exclusive  of  students  from  Winter 
Park  and  nearby  places.  (N.  C.  Rebuttal  Ex.  1) 

9.  The  students  at  the  University  of  North  Carolina  in 
Chapel  Hill  are  taught  by  a  staff  of  more  than  300  teachers 
in  normal  times,  there  being  326  during  the  year  1940-41, 
the  last  normal  school  year  before  the  war.  (N.  C.  Ex.  Ill, 
Page  4.) 

10.  Nearly  40  per  cent  of  the  teachers  at  the  University 

of  North  Carolina  in  Chapel  Hill  have  Ph.D.  Degree^;  66 
of  said  teachers  are  listed  in  “Who’s  Wrho,,,  and  approxi¬ 
mately  80  are  members  of  Phi  Beta  Kappa.  (N.  C.  pata- 
logue,  Pages  13-44 ;  N.  C.  Rebuttal  Ex.  3  and  N.  C.  Ei.  IV, 
Page  21)  I 

11.  In  addition  to  its  undergraduate  school  and  th£  sev¬ 
eral  professional  schools,  the  University  of  North  Carolina 
in  Chapel  Hill  has  one  of  the  most  outstanding  graduate 
schools  in  the  South.  (Ex.  C  of  N.  C.  Ex.  Ill)  During  the 
last  normal  year  before  the  war,  1940-1941,  a  total  <^f  267 
graduate  degrees  were  granted,  including  24  Ph.D.  De¬ 
grees.  (N.  C.  Ex.  VII,  Pages  2-3)  A  greateij  num- 

1 34  ber  of  Ph.D.  Degrees  have  been  granted  by  the  Uni¬ 

versity  of  North  Carolina  since  it  was  established 
than  by  any  other  institution  of  higher  learning  in  the 
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South  except  the  University  of  Texas  and  of  the  number 
granted  by  the  University  of  North  Carolina,  more  than 
one-half  have  been  conferred  since  1934.  (N.  C.  Ex.  Ill, 

Pages  2-3;  Ex.  C  of  N.  C.  Ex.  Ill) 

12.  The  educational  standards  of  the  University  of 
North  Carolina  in  Chapel  Hill  are  high  and  compare  fav¬ 
orably  with  those  of  other  first-rate  institutions  of  higher 
learning  in  the  South  and  in  the  country.  (Pages  101-105, 
109-110,  and  114  of  N.  C.  General  Catalogue) 

13.  The  buildings  at  the  University  of  North  Carolina  in 
Chapel  Hill  are  adequately  equipped  and  maintained,  and 
provide  modern  scientific  and  up-to-date  educational  facili¬ 
ties.  (N.  C.  Exs.  m,  IV,  V) 

14.  Among  the  more  important  educational  facilities  of 
the  University  of  North  Carolina  is  the  Library,  which 
contains  more  than  435,000  volumes.  The  general  reference 
resources  of  the  library  include  83,255  volumes  of  bound 
periodicals  and  4,261  subscriptions  to  current  serials.  In 
addition,  the  Library  houses  several  important  special  col¬ 
lections,  including  the  Hanes  Foundation  for  the  Study  of 
the  Origin  and  Development  of  the  Book,  the  Southern  His¬ 
torical  Collection  of  2,000,000  manuscripts,  the  North  Caro¬ 
lina  Collection  of  90,000  items  relating  to  the  State,  and  im¬ 
portant  collections  on  American  Drama,  Danish  Drama, 
Folklore,  Latin- American  studies,  and  the  Negro.  The 
Library  has  extensive  bibliographical  facilities.  Frequent 
messenger  service  and  other  cooperative  relationships  with 
Duke  University  Library  make  the  holdings  of  that  collec¬ 
tion  available,  and  active  microfilm  service  brings  all  other 
libraries  near  at  hand.  (Page  60  of  N.  C.  Catalogue;  N.  C. 
Ex.  Ill,  Pages  6-9)  The  art  collection  in  the  University 

1  Library  numbers  about  5,000  volumes,  including  for 
135  the  most  part  a  complete  file  of  leading  art  jour¬ 
nals  and  a  collection  of  about  2,000  mounted  photo¬ 
graphs  of  art  masterpieces  illustrating  the  various  schools, 
of  art  and  architecture.  Other  objects  of  art  in  the  general 
Library  are  portraits  of  distinguished  men,  a  collection  of 
Chinese  and  Japanese  art  objects,  ivory  carving  from  India, 
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and  several  statues  in  marble,  bronze  and  wood.  (N.  C.  Ex. 
in,  Pages  6-9) 

15.  The  University  of  North  Carolina  Press  provides  ^n 
excellent  medium  for  the  publication  of  worthwhile  worlds, 
including  those  of  art.  Several  student  publications  a|re 
also  regularly  issued  at  the  University  of  North  Carolina 
in  Chapel  Hill,  and  they  provide  facilities  for  publication 
of  student  contributions,  including  those  pertaining  to  art. 

16.  An  important  adjunct  of  the  University  of  North 
Carolina  in  Chapel  Hill,  and  a  facility  which  results  in  the 
spread  of  its  influence,  and  increases  the  sphere  of  its  use¬ 
fulness  throughout  the  State  and  even  beyond  its  bordejrs, 
is  the  Extension  Division.  The  extension  activities  are  car¬ 
ried  on  by  means  of  correspondence  instruction,  extension 
classes,  public  forums,  radio  programs,  extension  library 
service,  reading  courses,  community  dramatics,  inter- 
scholastic  activities,  audio-visual  aids,  and  a  variety  of 
publications.  The  Library  Extension  Department,  wfiich 
is  one  of  the  component  parts  of  the  Extension  Division,  for 
more  than  a  quarter  of  a  century  has  spread  the  news  by 
print,  correspondence  and  voice  to  the  alumni  students 
throughout  the  State,  as  well  as  individuals  and  groups 
throughout  the  country,  that  the  art  facilities  of  the  Library 
are  available  to  them  and  that  they  may  borrow  by  rbail 
whatever  the  Library  has  for  lending.  Thousands  of  peo¬ 
ple  each  year  take  advantage  of  this  offer.  The  Extension 
Division,  in  cooperation  with  the  Art  Department  of  trhe 
Woman’s  College  of  the  University,  also  sponsors  an  an¬ 
nual  art  contest  for  the  public  schools  of  North  Carolina. 

Awards  are  made  for  the  best  creations  in  the  yari- 
136  ous  fields  of  artistic  endeavor  and  selected  wprks 

thereafter  are  exhibited  throughout  the  State.  The 
Person  Art  Gallery,  which  houses  the  Art  Department,  also 
sponsors  the  annual  exhibition  of  North  Carolina  artists 
through  the  medium  of  the  Extension  Division. 

17.  Among  other  facilities  of  the  University  of  !N[orth 
Carolina  in  Chapel  Hill  are  the  Institute  for  Research  in 


Social  Science,  the  Institute  of  Government,  scientific 


and 
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literary  societies,  glee  and  choral  clubs,  a  symphony 
orchestra,  a  University  band,  and  a  dramatic  organization 
known  as  the  Carolina  Playmakers.  (Pages  62-7  and  71-75 
of  the  N.  C.  General  Catalogue;  Pages  43,  46,  and  52-3  of 
N.  C.  Ex.  IV.)  The  latter  organization,  Carolina  Play- 
makers,  has  its  own  theatre  building,  fully  equipped  for 
dramatic  experimentation  and  production,  and  its  workshop 
provides  facilities  for  the  construction  and  painting  of 
-  scenery  and  the  making  of  costumes.  (Ex.  L-3  and  L-5  of 
N.  C.  Ex.  Ill;  N.  C.  Ex.  IV,  Pages  50-1;  and  Page  74  of 
N.  C.  General  Catalogue) 

18.  A  wide  variety  of  courses  are  taught  in  the  several 
schools  of  the  University  of  North  Carolina  in  Chapel  Hill, 
including  between  25  and  40  art  courses.  A  total  of  66  dif¬ 
ferent  students  were  enrolled  in  art  courses  during  the  last 
normal  year  before  the  war,  1940-1941,  and  many  of  these 
students  took  more  than  one  art  course,  the  total  number 
of  registrations  in  all  art  courses,  including  the  summer 
school,  being  approximately  300.  The  art  courses  offered 
by  the  University  proceed  from  elementary  work  through 
the  M.A.  Degree.  (N.  C.  Ex.  Ill,  Page  5;  N.  C.  Ex.  V, 
Pages  49-51;  N.  C.  General  Catalogue,  Pages  152-155) 

19.  The  Art  Department  of  the  University  is  housed  in 
a  separate  building  which  includes,  in  addition  to  classroom 
facilities,  a  small  art  gallery  known  as  the  Person  Art  Gal¬ 
lery,  and  a  special  art  library.  The  art  reference  library 
contains  about  1,200  books  on  art,  about  12,000  photographs 
of  art  and  about  5,000  lantern  slides,  all  of  which  are  used 

in  the  art  history  lectures  and  loaned  to  other  schools 
137  i  and  colleges  throughout  the  State.  (N.  C.  Ex.  Ill, 
Pages  4-6 ;  N.  C.  Ex.  V) 

20.  The  Art  Department  at  the  University  of  North  Caro¬ 
lina  is  a  comparatively  recent  addition  and  is  still  in  the 
stage  of  growth  and  development.  (N.  C.  Ex.  V,  Pages  49- 
51;  N.  C.  General  Catalogue,  Pages  152-55) 

21.  Art  courses  are  taught  at  the  summer  school  of  the 
University  of  North  Carolina  in  Chapel  Hill,  thereby  mak- 
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mg  the  art  facilities  of  the  University  available  to  the 
students  the  year  round. 

22.  A  wide  variety  of  courses  are  taught  in  the  several 
schools  of  the  Woman’s  College  of  the  University  of  North 
Carolina,  at  Greensboro.  The  Woman’s  College  has  a  sep¬ 
arate  Department  of  Art  conducted  by  one  professor,  three 
assistant  professors  and  three  instructors  of  art,  all  of 
whom  have  M.  A.  degrees  and  one  of  whom  has  a  PhD.  de¬ 
gree.  For  the  year  1945-1946,  42  courses  in  art  were  Of¬ 
fered  by  the  Department  of  Art;  a  total  of  124  studehts 
were  enrolled  as  art  majors,  and  the  total  number  of  regis¬ 
trations  in  all  art  courses,  including  the  summer  school, 
was  approximately  456.  The  Art  Department  also  annually 
sponsors  the  International  Textile  Exhibition,  the  primary 
purpose  of  which  is  to  present  as  comprehensive  a  repro¬ 
duction  as  possible  of  the  artistic  activities  being  accom¬ 
plished  in  the  field  of  textile  design.  Many  of  the  designs 
for  which  prize  awards  are  made  are  drawn  by  student^  of 
the  Art  Department. 

23.  The  University  of  North  Carolina  ranks  near  the  top 
among  Southern  institutions  of  higher  learning.  (Ex.  C  of 
N.  C.  Ex.  Ill;  N.  C.  Ex.  IV,  Pages  12-13)  It  is  a  member 
of  the  Association  of  American  Universities — of  which 
there  are  only  34  members,  and  the  University  of  Nclrth 
Carolina  is  one  of  the  four  universities  in  the  entire  South 
which  enjoys  membership  in  the  Association,  the  others  be¬ 
ing  Duke,  the  University  of  Virginia  and  the  University  of 
Texas.  (N.  C.  Ex.  Ill,  Page  3;  N.  C.  Ex.  IV,  Pages  12- 

13).  i 

138  Within  the  decade  the  University  at  Chapel  iHill 

has  been  the  subject  of  five  surveys  by  agencies  |and 
experts  outside  North  Carolina.  In  the  survey  conducted 
under  the  auspices  of  the  American  Council  on  Education 
which  was  taken  through  a  secret  ballot  registering  the  ap¬ 
praisal  of  the  graduate  work  of  each  department’s  work  by 
all  the  other  departments  of  the  universities  in  the  Asso¬ 
ciation  of  American  Universities,  the  University  at  Chkpel 
Hill  stood  first  of  the  Universities  south  of  Baltimore  and 


east  of  the  Mississippi  River.  In  the  survey  of  the  natural 
sciences  made  by  a  national  foundation,  the  University  also 
stood  first  in  the  South.  In  a  drastic  appraisal  of  the 
deficiencies  of  higher  education  in  the  South,  the  only  de¬ 
partment  accorded  national  preeminence  in  a  Southern  in¬ 
stitution  was  found  at  the  University  of  North  Carolina. 
The  University  of  North  Carolina  Press  has  been  adjudged 
first  in  the  Southern  region  and  near  the  top  in  the  uni¬ 
versity  world.  In  two  surveys  conducted  by  experts  of  the 
U.  S.  Navy  as  to  the  best  place  for  the  location  of  Pre- 
Flight  Schools,  North  Carolina  was  adjudged  first  in  the 
South  and  also  first  in  the  East.  (Ex.  C.  of  N.  C.  Ex.  Ill) 

24.  The  cost  of  attending  the  University  of  North  Caro¬ 
lina  in  Chapel  Hill  for  the  year  1943-1944,  including  board 
and  room,  was  about  $600.  for  residents  of  North  Carolina 
and  from  $700.  to  $800.  for  nonresidents.  (N.  C.  General 
Catalogue,  Page  80) 

25.  There  are  substantial  opportunities  for  student  aid 
in  the  form  of  self-help  (jobs)  and  scholarships  at  the  Uni¬ 
versity  of  North  Carolina  in  Chapel  Hill.  (N.  C.  General 
Catalogue,  Pages  81-90;  N.  C.  Rebuttal  Ex.  4) 

26.  The  University  of  North  Carolina  has  recently  been 
named  the  beneficiary  of  a  trust  known  and  designated  as 
“The  John  Motley  Morehead  Foundation.’ ’  Provision  is 
made  in  the  trust  indenture,  among  other  things,  for  the 
construction  of  a  building  on  the  campus  of  the  University 

of  North  Carolina  in  Chapel  Hill  to  be  known  as  the 
139  Morehead  Building,  which  building  is  to  include 

space  for  an  art  gallery  to  be  known  as  the  Genevieve 
B.  Morehead  Art  Gallery.  The  art  objects  to  be  placed 
in  said  art  gallery  are  to  be  confined  to  those  contained  in 
a  private  art  collection  accumulated  during  her  lifetime  by 
Mrs.  Genevieve  B.  Morehead,  wife  of  John  Motley  More¬ 
head,  and  is  not  to  house  any  other  objects  whatsoever. 
The  Morehead  Building  is  also  to  contain  a  planetarium, 
and  such  “other  galleries,  classrooms  or  other  rooms  or 
facilities”  as  the  trustees  named  in  the  trust  indenture 
shall  determine,  after  consultation  with  the  authorities  of 


the  University.  The  parties  to  the  trust  indenture  have  all 
made  it  formally  known  and  of  record  that  in  using  the 
term  “other  galleries”  in  the  trust  instrument  it  was  not 
intended  to  make  provision  for  large  additional  art  gal¬ 
leries  or  to  provide  housing  facilities  for  any  permanent 
art  collections ;  on  the  contrary,  it  was  merely  thought  de¬ 
sirable  to  make  provision  for  a  small  gallery  or  two  where 
other  exhibits  might  he  displayed  from  time  to  time,  ^s, 
for  example,  astronomical  or  geological  exhibits.  No  pro¬ 
vision  is  made  in  the  Morehead  Trust  Indenture  for  a  gen¬ 
eral  art  gallery  or  museum  of  the  type  or  kind  provided 
for  in  the  last  will  of  William  Hayes  Ackland.  The  Gene¬ 
vieve  B.  Morehead  Art  Gallery  would  supplement  ratlier 
than  duplicate  the  William  Hayes  Ackland  Memorial  Art 
Museum  should  said  museum  be  located  on  the  campus  of 
the  University  of  North  Carolina  in  Chapel  Hill. 

27.  The  Trustees  of  the  University  of  North  Carolina,  as 
the  governing  body  of  said  University,  have  made  known 
and  of  record  in  a  resolution  unanimously  adopted  Jund  4, 
1946,  their  desire  that  the  advancement  and  development 
of  art  at  the  University  shall  not  only  take  the  form  of  ihe 
location  at  Chapel  Hill  of  an  art  museum  such  as  that  pro¬ 
vided  for  in  the  last  will  of  Mr.  Ackland,  hut  also  shall  be 
manifested  through  continuing  future  enlargement  and  ex¬ 
pansion  of  the  University’s  collections  of  art  and  art  facili¬ 
ties  generally.  The  Trustees  further  made  known  and  of 
record  in  said  resolution  that  if  the  William  Ha^es 
140  Ackland  Memorial  Art  Museum  is  located  in  Chanel 
Hill  it  is  not  their  intention  to  propose  or  sponsor 
the  establishment  of  any  other  art  museum  at  Chapel  fiill 
which  would  duplicate  said  Ackland  Memorial  Art  Museum, 
but  that  on  the  contrary  it  is  their  purpose,  if  said  art 
museum  is  located  at  Chapel  Hill,  to  regard  it  as  the  center 
of  the  art  development  at  the  University  and  to  encourage 
the  development  and  expansion  of  the  University’s  art  ac¬ 
tivities  around  the  William  Hayes  Ackland  Memorial  Art 
Museum  rather  than  separate  and  apart  from  it. 
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28.  Duke  University,  the  institution  which  Mr.  Ackland 
named  in  his  will,  and  the  University  of  North  Carolina, 
very  closely  resemble  each  other  in  location,  size,  standing, 
stability,  faculty,  educational  standards,  purposes  and  fa¬ 
cilities.  In  1940-1941,  the  last  normal  school  year  before 
the  war,  the  University  of  North  Carolina  had  3,781  stu¬ 
dents,  Duke  University  3,600;  the  University  of  North  Caro¬ 
lina  had  326  teachers,  Duke  347 ;  the  University  of  North 
Carolina  had  30  departments,  6  schools,  Duke  26  depart¬ 
ments,  6  schools.  The  University  of  North  Carolina  awarded 
550  Undergraduate  Degrees,  Duke  457,  and  each  school 
awarded  exactly  the  same  number  of  Graduate  Degrees — 
267.  The  University  of  North  Carolina  Library  in  Chapel 
Hill  has  about  435,000  volumes,  and  the  Duke  General  Li¬ 
brary  508,000.  Frequent  messenger  service  and  other  co¬ 
operative  relationships  between  the  libraries  of  the  Univer¬ 
sity  of  North  Carolina  in  Chapel  Hill  and  Duke  University 
making  the  holdings  of  each  institution  available  to  the 
other.  (N.  C.  Ex.  VII;  N.  C.  General  Catalogue,  Page  60, 
Duke  General  Catalogue  for  1943-1944,  Page  174) 

29.  The  section  of  North  Carolina  where  the  University 
of  North  Carolina  and  Duke  University  are  both  located  is 
an  outstanding  educational  center  of  the  South.  (N.  C.  Ex. 
HI,  Pages  2-3 ;  Ex.  C,  C-2,  L-6  of  N.  C.  Ex.  Ill ;  N.  C.  Ex. 

vn) 

141  30.  In  addition  to  the  students  of  The  Universitv 

of  North  Carolina,  the  North  Carolina  school  chil¬ 
dren  and  members  of  the  public  who  are  reached  through 
the  medium  of  the  University’s  Extension  Division,  other 
beneficiaries  of  an  art  museum  on  the  campus  of  The  Uni¬ 
versity  of  North  Carolina  in  Chapel  Hill  would  include 
Alumni  who  return  to  the  school  for  visits,  the  public  gen¬ 
erally,  thousands  of  students  from  the  many  adjacent  in¬ 
stitutions  of  higher  learning,  parents,  teachers  and  friends 
who  come  to  the  University  to  attend  commencement  exer¬ 
cises,  celebrations  and  other  events,  persons  who  attend 
institutes;  and  the  approximately  15,000  high  school  stu¬ 
dents  and  teachers  who  come  to  the  University  each  year 
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i 

to  attend  the  annual  North  Carolina  High  School  Day. 
(Page  12  of  N.  C.  Ex.  HI) 

31.  The  North  Carolina  University  Board  of  Trustees 
and  the  University  administration  have  agreed  to  provide 
funds  to  pay  the  expenses  for  heat,  light,  water,  repaijr, 
maintenance  and  upkeep,  professional  direction  for  the  mu¬ 
seum,  the  cost  incident  to  the  operation  of  art  courses  and 
activities  and  other  similar  charges,  if  the  plaintiffs  shouljd 
decide  to  locate  the  museum  at  Chapel  Hill.  This  is  said 
to  be  in  line  with  University  policy  over  a  period  of  oije 
hundred  and  fifty  years.  (N.  C.  Ex.  Ill,  P.  13) 

32.  There  are  seventy  buildings  at  The  University  4^ 
North  Carolina  at  Chapel  Hill,  and  the  buildings,  furniture 
and  equipment  have  a  present  total  book  value  of  $14,377(,- 
792.00.  The  real  property  owned  by  the  University  in  and 
near  Chapel  Hill  totals  2,910  acres.  The  value  of  the  plant 
and  equipment  of  The  University  of  North  Carolina 
creased  from  $10,819,203.18  in  1938  to  $14,377,792.00  in  19 
a  total  increase  of  $3,558,588.82  during  that  period. 

The  endowment  of  The  University  of  North  Carolina  has 
increased  from  $1,630,591.74  in  1935  to  a  value  of  $3,20^,- 
000.00  as  of  June  30,  1945.  In  addition,  on  July  1,  1945, 
The  University  of  North  Carolina  had  a  student  loan  fund 
of  the  value  of  $441,401.42. 

The  endowment  income  increased  from  $98,059.40  in  1938 
to  $132,759.35  in  1945. 

142  For  the  years  1938  to  1943  the  following  tabulation 
shows  the  financial  results  of  the  operations  of  the 
>itv : 


University : 
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UNIVERSITY  OF  NORTH  CAROLINA 

Summary — Revenue  and  Expenditures — Maintenance  Fund 

Fiscal  Year  Ended 
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*  Includes  repayment  of  working  fund  advance,  1937-38.  $135,000.00. 
**  Includes  transfers:  $33,750.00  to  Medical  Building  Equipment. 

53,900.00  to  Power  Plant  Equipment. 
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143  The  income  of  the  University  is  derived  from  stu¬ 
dents  fees,  from  endowments  and  from  the  State  of 
North  Carolina  by  which  the  University  was  created  and 
which  is  its  perpetual  sponsor.  (Exhibit  K  of  N.  C.  Ex.  HI ; 
Pages  12-13  of  N.  C.  Ex.  HI;  N.  C.  Ex.  IV,  Page  22 ;  Ex.  I 
of  N.  C.  Ex.  Ill;  Ex.  J.  of  N.  C.  Ex.  HI;  N.  C.  Rebuttal 
Ex.  5) 

The  following  statement  shows  the  outstanding  indebted¬ 
ness  of  The  University  of  North  Carolina  as  of  May  27, 
1946 : 


Revenue  Serial  Bonds  for  Building  Woollen 
Gymnasium  and  Alderman  Dormitory. 
Maturing  Serially  to  July  1,  1957 
Bonds  Outstanding  at  4%  interest 
Less  Reserve  with  State  Treasurer  for  con¬ 
tingencies 


Revenue  Serial  Bonds  for  Building  Lenoir 
Dining  Hall,  Stacy  and  Mclver  Dormitories. 
Maturing  Serially  to  September  1,  1959 
Bonds  Outstanding: 

At  3%%  interest 
A  3%%  interest 

Total  Bonds  Outstanding 
Less  Reserve  with  State  Treasurer  for  con¬ 
tingencies 


Revenue  Serial  Bonds  for  Building  Carolina 
Inn  Additions,  Kenan,  Alexander,  and 
Whitehead  Dormitories.  Maturing  Serially 
to  December  1,  1959 
Bonds  Outstanding: 

At  3 Vi%  interest 
At  3^i%  interest 

Total  Bonds  Outstanding 
Less  Reserve  -with  State  Treasurer  for  con¬ 
tingencies 


Revenue  Serial  Bonds  for  Building  Electric 
&  Heating  Plant  (Gore) .  Maturing  Serially 
to  December  1,  1959 
Bonds  Outstanding: 

At  2%%  interest 

Less  Reserve  with  State  Treasurer  for  con¬ 
tingencies 

Total  Bond  Liability 


$144,000 

8,400 


$208,000 

20,000 


$228,000 

9,400 


I 


$135,600 


I 

21$,  600 


$152,000 

147,000 


$299,000 

14,200  284,800 


$197,000 

8,600 


1| 88,400 
$827,400 
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144  Findings  of  Fact  As  to  Rollins  College 

1.  Rollins  College,  which  is  located  at  Winter  Park, 
Florida,  five  miles  from  the  City  of  Orlando,  was  founded 
in  1885  to  bring  the  opportunities  of  higher  education 
within  reach  of  the  ambitious  and  worthy  young  people  in 
the  undeveloped  region  of  the  southeast  where  general  edu¬ 
cational  opportunities  were  most  primitive  and  inadequate. 

At  that  time,  very  meager  public  school  facilities  existed 
in  this  pioneer  community,  and  there  were  no  public  or 
even  private  high  schools.  In  fact,  in  the  entire  State  of 
Florida,  there  existed  no  bona-fide  institution  of  higher 
learning.  Although  work  of  standard  college  grade  was 
offered  from  the  very  opening,  at  first  there  w^ere  more 
students  in  the  preparatory  department  than  in  the  College. 
The  preparatory  department,  when  public  schools  became 
more  prevalent,  w^as  discontinued  in  1920  and  the  last  class 
graduated  in  1924.  (R.  C.  Appl.  pp.  41-42) 

2.  Under  its  original  charter,  Rollins  College  for  ten 
years  was  supported  and  sponsored  by  the  Congregational 
Church.  In  1895,  by  a  special  Act  of  the  Legislature  of 
Florida,  Rollins  College  became  an  independent,  non-profit 
corporation,  with  a  perpetual  charter,  with  almost  unlim¬ 
ited  powers  to  establish,  conduct  and  maintain  4  ‘  schools  of 
every  description  and  grade.”  (R.  C.  Appl.  pp.  31-32) 

Rollins  College  may  emphasize  any  field  of  learning  it  so 
desires  free  from  any  form  of  State  Control.  No  church 
or  sectarian  hoard  of  control ;  no  political  subdivision  of  the 
State  or  politically  elected  or  appointed  Board  of  Regents 
has  any  voice  whatsoever  in  its  management  and  develop¬ 
ment. 

3.  An  interest  in  Art  Education  was  shown  at  Rollins 
College  from  the  very  beginning.  The  first  catalogue  issued 
by  Rollins  College  (1885)  listed  one  “ teacher  of  Art.”  The 
1945  catalogue  lists  three  Assistant  Professors  and  one  In¬ 
structor  in  Art  and  offers  26  courses  in  Art.  (R.  C.  Appl. 

pp.  4,  49-50) 

145  During  the  past  sixty  years  Rollins  has  had  on  its 
Art  faculty  many  famous  painters,  sculptors,  illus- 


trators,  interior  decorators  and  art  educators,  many  pf 
whom  won  national  recognition  for  their  creative  woifk. 
(R.  C.  Appl.  pp.  4-5) 

Courses  of  study  leading  to  the  degrees  of  Bachelor  of 
Arts,  Bachelor  of  Science,  and  Bachelor  of  Music  are  the 
Standard  degrees  in  course.  A  few  Master  of  Arts  or  Mas¬ 
ter  of  Science  degrees  have  been  given  in  the  past  because 
of  unusual  circumstances  and  opportunities,  but  on  tjhe 
whole  the  College  has  limited  its  activities  from  the  begin¬ 
ning  to  undergraduate  work.  Rollins  College  has  estab¬ 
lished  a  reputation  for  placing  emphasis  on  the  arti — 
especially  in  the  field  of  fine  arts,  music,  creative  literature 
and  dramatics.  (R.  C.  Appl.  p.  42) 

Probably  the  feature  of  the  program  of  instruction  that 
has  attracted  the  most  attention  is  the  emphasis  placed  on 
Individualized  Education.  The  educational  ideal  at  Rollins 
is  said  to  be  first,  to  measure  the  capacity  and  ability  of 
the  student,  second,  to  outline  for  each  student  the  course 
of  study  that  will  not  only  develop  his  ability  but  that  ^vill 
also  meet  his  needs,  third,  to  employ  the  best  of  teachbrs, 
especially  endowed  with  the  genuine  gift  of  teaching,  and 
fourth,  to  furnish  individual  guidance  and  counsel  whenever 
needed  to  supplement  and  enrich  the  more  formal  exercises 
of  the  classroom.  (R.  C.  Appl.  p.  43) 

To  accomplish  this  the  conference  plan  of  instruction, 
now  in  its  19th  year  at  Rollins,  is  employed.  Under  this 
plan  classes  are  limited  to  a  maximum  of  twenty  students, 
who  meet  in  round-table  group  conferences  with  theiif  in¬ 
structor.  An  atmosphere  of  informality  of  questions  [  and 
answers  pervade  the  classroom,  instead  of  formality  ox  lec¬ 
tures,  recitations,  and  notebooks.  In  addition  to  group  (con¬ 
ferences,  regular  private  conferences  with  each  studenj;  are 
held  at  intervals  through  each  term.  (R.  C.  Appl.  pp.  43-44) 

4.  The  number  of  students  that  attend  Rollins  College  in 
normal  times  is  about  400,  and  Dr.  Holt  has  stated  thift  its 
enrollment  will  not  be  increased  above  500  students.  [Most 
of  the  students  at  Rollins  College  come  from  Winter  park, 
from  nearby  places  such  as  Orlando  (about  five  Jniles 
146  away),  and  from  Northern  and  Western  Stated  In 
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the  year  1944-1945,  out  of  a  total  of  382  students  at 
Rollins,  a  total  of  178  came  from  Northern  and  Western 
States,  the  District  of  Columbia  and  foreign  countries,  ap¬ 
proximately  100  came  from  Winter  Park  and  nearby  places. 
From  the  entire  South  outside  of  Florida,  39  students  were 
enrolled.  (R.  C.  Catalogue,  R.  Ex.  K,  Page  113) 

5.  Rollins  College  does  not  have  a  summer  school  in  nor¬ 
mal  times.  (Rollins  Catalogue,  P.  24) 

6.  Rollins  College  has  no  graduate  school  in  normal 
times.  (R.  C.  Appl.  p.  42) 

7.  In  normal  times,  the  number  of  the  teaching  staff  at 
Rollins  College  is  approximately  70,  of  which  an  average 
of  one-third  teach  part  time  and  the  remainder  full  time. 
(R.  C.  Appl.  48) 

8.  The  publication  facilities  of  Rollins  College  consist  of 
the  weekly  newspaper  published  by  the  students  called 
“The  Sandspur,”  which  has  from  time  to  time  carried  orig¬ 
inal  illustrations  and  cartoons  produced  by  the  students, 
and  the  undergraduate  literary  magazine,  “The  Fla¬ 
mingo,”  which  is  illustrated  by  the  work  of  the  students  of 
Art  at  the  College.  (R.  C.  App.  51) 

9.  Rollins  College  does  not  have  an  Extension  Division. 

10.  The  teaching  of  Art  at  Rollins  began  with  the  found¬ 
ing  of  the  College  in  1885.  Continuously  throughout  the 
sixty  years  of  its  existence  Rollins  College  has  not  only 
taught  Art,  but  it  has  steadily  enlarged  this  department, 
and  has  fostered  the  cause  of  Art  until  now  its  exhibits 
are  attended  by  people  from  all  over  the  United  States  and 
a  number  of  the  foreign  countries.  The  Art  Department 
is  and  always  has  been  one  of  the  leading  departments  of 
the  College,  and  ranks  sixth  in  importance  among  the 
twenty-one  departments  of  the  College.  (R.  C.  Appl.  pp. 
4-6;  Ex.  B  1  &  2,  K) 

Sixty  percent  of  the  students  in  Rollins  College  take  one 
or  more  art  courses  during  their  College  career,  and  the 
number  of  students  majoring  in  art  compares  favor- 
147  ably  with  the  number  of  students  majoring  in  any 
other  department  of  the  College.  Large  numbers  of 
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persons  other  than  students  have  taken  and  are  taking  adul|t 
education  courses  in  art  appreciation  and  are  participating 
regularly  in  the  exhibits.  (R.  C.  Appl.  p.  8,  Ex.  K) 

Thousands  of  visitors  yearly  visit  Rollins  during  the 
winter  months  for  its  cultural  attractions,  such  as  the 
monthly  loan  Art  exhibits,  the  Bach  Music  Festival,  Chapel 
services,  the  Animated  Magazine,  Adult  Educational  pro¬ 
grams,  Inter-American  Program,  Annie  Russell  Theatile 
plays,  conferences,  lectures  and  institutes.  Some  of  tl^e 
most  distinguished  residents  of  Central  Florida  have  first 
come  to  Rollins  as  visitors.  (R.  C.  Appl.  pp.  5-6) 

Some  of  the  other  artistic  events  that  annually  draw  out¬ 
side  people  to  Rollins  College  are:  more  than  6,000  an¬ 
nually  attend  the  Animated  Magazine,  more  than  1,000  the 
Bach  Music  Festival,  and  between  400  and  500  visitors  at¬ 
tend  the  Chapel  service  each  Sunday  for  33  Sundays  of  ea<|h 
year.  These  people  also  attend  the  other  Art  exhibits  and 
events  (R.  C.  Appl.  pp.  5-6) 

11.  To  date  there  have  been  18  new  buildings  erected  cn 
the  Rollins  College  campus,  all  in  the  Mediterranean  styjle 
of  architecture.  It  is  planned  that  all  future  buildings  will 
harmonize  with  this  master  plan  for  the  campus,  which  was 
conceived  by  the  distinguished  architect,  the  late  Richard 
Kiehnel  of  Miami,  Florida,  and  Pittsburgh,  Pennsylvania, 
who  received  honors  from  the  American  Institute  of  Arch 
itecture  for  his  buildings  and  original  work  in  evolving 
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combination  of  the  best  in  French,  Spanish,  Moorish  ai[id 
Italian  architecture,  particularly  suited  to  this  semi-tropical 


region. 


The  dominating  building  on  the  campus  is  Knowles  Me¬ 
morial  Chapel,  which  was  designed  by  the  architect,  Dr. 
Ralph  Adams  Cram.  This  chapel  is  in  harmony  with  tftie 
master  plan  of  the  campus  and  was  designed  with  the  col¬ 
laboration  of  the  College  architect,  Mr.  Kiehnel.  Dr.  Cram 
himself  regarded  the  Knowles  Memorial  Chapel  as  one  of 
his  two  masterpieces.  (R.  C.  Appl.  pp.  6-7) 

148  12.  Winter  Park,  the  home  of  Rollins  College,  ii  a 

rapidly  growing  community  now  having  about  5, (^00 
permanent  residents  without  any  important  commercial  in- 
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dustries  except  citrus  packing,  and  located  at  almost  the 
exact  geographical  center  of  the  peninsula  of  Florida. 
Merged  with  Winter  Park,  and  in  reality  one  community,  is 
the  City  of  Orlando,  which  presently  has  in  excess  of  50,000 
permanent  residents. 

Other  centers  of  population  which  would  benefit  directly 


bv  the  Ackland  Art  Museum  are : 
•» 

1.  Maitland,  3  miles, 

population 

855 

2.  Altamonte  Springs,  6  miles 

n 

762 

3.  Pine  Castle,  9  miles 

ti 

1,075 

4.  Orla  Vista,  9  miles 

it 

566 

5.  Apopka,  10  miles 

a 

1,312 

6.  Ocoee,  11  miles 

a 

1,645 

7.  Oviedo,  15  miles 

a 

1,678 

8.  Gotha,  14  miles 

tt 

259 

9.  Kissimmee,  18  miles 

tt 

3,225 

10.  Sanford,  18  miles 

tt 

10,217 

(R.  C.  Appl.  66) 

Among  the  cultural  organizations  to  be  found  in  Winter 
Park  are  the  following : 

1.  Men’s  University  Club,  450  members 

2.  American  Association  of  University  Women 

3.  Winter  Park  Woman’s  Club 

4.  The  Poetry  Society  of  Florida 

5.  The  Bach  Festival  of  Music,  130  voices 

6.  Knowles  Memorial  Chapel  Choir,  50  voices 

7.  The  Annie  Russell  Theatre  Company 

8.  The  Inter-American  Center 

9.  The  Hispanic  Institute 

10.  La  Maison  Provencale 

11.  The  Adult  Education  Program  of  Rollins 

12.  The  Animated  Magazine 

13.  The  Mead  Botanical  Garden 

Every  one  of  these  cultural  activities  and  organizations  is 
either  sponsored  by,  or  affiliated  with,  or  conducted  under, 
the  leadership  of  Rollins  College,  or  in  cooperation  with 


members  of  the  Rollins  College  faculty,  or  staff.  (R.  <J. 
Appl.  pp.  8-10) 

13.  Winter  Park  is  located  on  the  main  line  of  the  At¬ 
lantic  Coast  Line  Railroad,  on  the  principal  through  high¬ 
way  from  Jacksonville  to  Tampa,  and  has  excellent  airpoH 
facilities  at  the  edge  of  the  city  limits,  at  which  all  com¬ 
mercial  airlines  operating  in  this  State  stop.  It  is 

149  one  of  the  most  accessible  spots  in  Florida.  (R.  C. 
Appl.  p.  9) 

14.  The  main  Library  at  Rollins  College  contains  approx¬ 

imately  65,000  volumes.  The  Library  receives  some  4p0 
periodical  and  serial  publications.  Two  special  collections 
have  been  established  in  the  Rollins  Library — Floridafia 
and  material  relating  to  Walt  Whitman.  (Rollins  Cata¬ 
logue,  p.  23)  .  ' 

The  departmental  art  library  at  Rollins — as  distinguished 
from  the  general  College  library  which  also  contains  mpre 
than  1,200  volumes  devoted  to  Art — consists  of  2,000  care¬ 
fully  chosen  volumes  and  5,000  mounted  pictures.  In  1027 
Rollins  was  selected  as  one  of  twenty  colleges  in  the  United 
States  to  receive  from  the  Carnegie  Corporation  a  collec¬ 
tion  of  reference  works  on  art  and  reproductions  of  famous 
paintings  valued  at  $5,000.  Another  gift  consisted  of  151 
photographs,  many  of  them  25"  x  34"  in  size,  of  English 
scenes,  distributed  by  the  London  Times  for  exhibition 
throughout  the  world.  (R.  C.  Appl.  p.  5) 

All  of  the  facilities  of  the  departmental  art  library  are 
open  to  the  students  in  the  public  schools  of  this  regioh,  as 
well  as  to  the  general  public.  A  trained  artist-librarian 
is  in  charge  of  the  art  collection  and  books. 

The  Morse  Gallery  of  Art  erected  in  1942  overlooks  Jliake 
Virginia  and  is  the  first  unit  of  a  group  of  art  studio^  and 
allied  buildings  in  the  new  Mediterranean  architecture. 
This  gallery  contains  an  exhibition  room  31'  x  45'  with  dffices 
and  projection  lantern  for  instruction  purposes.  The  build¬ 
ing  is  intended  to  be  used  solely  for  student  and  loan  ex¬ 
hibits,  and  not  for  the  permanent  display  of  valuable  works 
of  art.  In  addition  to  constant  use  for  instruction!  pur- 
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poses,  during  the  past  three  years  over  forty  loan  exhibits, 
three  by  foreign  governments,  have  been  shown  in  the 
Morse  Gallery  of  Art,  and  have  been  visited  by  thousands 
of  people  from  all  over  the  country.  In  addition  to  the 
Morse  Gallery  of  Art,  Rollins  has  two  connected  buildings, 
housing  a  modern  special-  Art  library,  lecture  and 
150  exhibition  studio,  painting  studio,  two  scultpure  stu- 
'dios,  a  design  studio,  photographic  studio,  commer¬ 
cial  art  studio,  history  of  art  classroom,  conference  room 
and  director’s  office. 

Rollins  has  already  acquired  a  collection  of  more  than  250 
paintings  and  other  art  objects,  some  of  which  are  4 ‘old 
masters”  worthy  of  display  in  any  museum. 

The  new  “French  House”  is  of  ancient  provencal  Medi¬ 
terranean  architecture  and  contains  a  valuable  and  useful 
collection  of  paintings,  prints,  mosaics,  and  objects  of 
French  Art  available  to  Art  Students. 

The  Casa  Iberia  is  the  Inter- American  Center  of  Rollins. 
It  is  Spanish-Mediterranean  in  design,  furnished  with 
Spanish  antiques  and  paintings  and  holds  frequent  exhibi¬ 
tions  of  Spanish  and  Latin- American  Art  in  a  special  ex¬ 
hibition  gallery. 

The  Constance  Fenimore  Woolson  House,  devoted  to  the 
art  of  creative  writing,  contains  drawings  by  eminent  art¬ 
ists,  as  well  as  engravings  and  other  objects  of  art. 

The  green  Room  of  the  Annie  Russell  Theatre  also  is 
used  for  the  display  of  art  objects.  It  contains  a  full  length 
portrait  of  Annie  Russell,  painted  by  the  American  Master, 
John  Alexander.  At  times,  this  room,  the  adjoining  clois¬ 
ters  and  the  lobby  of  the  theatre  have  been  used  for  exhibi¬ 
tions  of  theatrical  Art.  (R.  C.  Appl.  pp.  5-6) 

15.  Rollins  has  sponsored  more  than  one  art  exhibition  at 
the  same  time,  and  there  have  been  times  when  the  gallery 
space  for  displaying  loan  exhibits  was  wholly  inadequate. 
At  times,  the  hotels,  clubs,  churches  and  even  vacant  store 
buildings  in  the  community  have  been  used  for  art  exhibi¬ 
tions.  A  short  time  before  the  outbreak  of  World  War  II, 
a  group  of  Rollins  instructors,  alumni  and  advanced  stu- 
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dents  of  art  maintained  a  small  exhibition  and  sales  gallery 
displaying  their  own  works  on  the  main  business  street  of 
Winter  Park.  (R.  C.  Brief  p.  12) 

151  The  Knowles  Memorial  Chapel  contains  an  im¬ 
portant  group  of  religious  paintings,  including  six 
“Old  Masters,,,  among  which  are  a  Reredos,  Pelligrini,  a 
Dolci  and  a  Roselli.  The  “Treasure  Room”  in  the  cryjj)t 
of  the  Knowles  Memorial  Chapel  contains  many  Art  items 
such  as  illuminated  medieval  manuscripts,  incunabula,  and 
religious  art  objects,  as  well  as  a  beautiful  Brussels  Tap¬ 
estry  of  the  16th  Century  showing  the  “Stoning  of  ^t. 
Stephen.’  ’  (R.  C.  Appl.  pp.  6-7) 

The  Beal-Maltbie  Shell  Museum  houses  about  75,0p0 
shells  from  all  parts  of  the  world.  It  is  of  interest  as 
source  material  for  students  of  Color  and  Design  in  the  Ap¬ 
plied  Arts.  (R.  C.  Brief  p.  13) 

The  walls  of  the  living  rooms  of  the  five  girls  dormitories 
are  hung  with  oil  paintings  by  modem  French  and  Ameri¬ 
can  artists. 

Rollins  collection  of  “Floridiana”  (more  than  3,j)00 
items)  contains  many  historical  prints,  maps  and  portraits 
of  great  value  to  students  of  primitive  and  of  period  ar^. 

Besides  the  equipment  devoted  exclusively  to  Art,  Roljins 
has  in  “The  President’s  House”  large  collections  of  paint¬ 
ings,  prints,  antiques  and  other  art  objects,  all  of  which  are 
available  and  used  by  students  of  Period  Art,  Design  hnd 
Color.  (R.  C.  Brief  pp.  9-14) 

16.  Among  the  institutions  of  higher  learning  within  a 
75  mile  radius  of  Rollins  College  are  the  John  B.  Stetson 
University,  at  DeLand,  40  miles  distance,  and  the  Florida 
Southern  College,  at  Lakeland,  75  miles  distance,  and  [they 
have  a  combined  enrollment  of  about  1,700.  Aside  from 
Rollins  College,  and  in  addition  to  the  two  institutions 
named,  there  are  four  other  institutions  of  higher  learning 
in  Florida: 

University  of  Florida,  Gainesville,  distance  from  Rol¬ 
lins  about  98  miles  | 

Florida  State  College  for  Women,  Tallahasse,  distance 
from  Rollins  about  226  miles 
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University  of  Miami,  Coral  Gables,  distance  from  Rol¬ 
lins  about  217  miles 

University  of  Tampa,  Tampa,  distance  from  Rollins 
about  85  miles 

(R.  C.  Appl.  p.  53) 

152  17.  The  cost  of  attending  Rollins  College  is  about 

$1,200.  to  $1,345.  per  year,  including  board  and  room. 
(Rollins  Catalogue,  Page  32;  R.  Ex.  C,  Pages  16-17) 

18.  With  respect  to  the  provision  to  be  made  for  the  pay¬ 
ment  of  expenses,  heat,  light,  repair,  maintenance,  and  up¬ 
keep,  professional  direction  for  the  museum,  the  cost  inci¬ 
dent  to  the  conduct  of  the  art  courses  and  other  similar  ac¬ 
tivities, — Rollins  College  advised  the  Trustees  as  follows: 

“In  answer  to  this  question,  while  we  know  that  there 
will  be  details  to  be  worked  out  by  the  Trustees  and  which 
cannot  now  be  foreseen,  which  might  very  possibly  alter  or 
change  the  present  outlook  as  to  operation,  maintenance, 
professional  direction  and  such  matters,  Rollins  College  is 
prepared  to,  and  will  comply  fully  with  the  wishes  and  di¬ 
rections  expressed  by  Mr.  Ackland  in  his  will.” 

(R.  C.  Appl.  p.  88) 

Supplementing  this  answer,  Rollins  College  advised  coun¬ 
sel  for  the  Trustees,  as  follows : 

“Bv  the  foregoing  answer  to  Mr.  Larson’s  question  No. 
12  Rollins  College  did  not  mean  to  equivocate.  The  answer 
was  framed  in  that  manner  for  the  reason  that  Mr.  Larson’s 
use  of  the  term  ‘  The  testator  seems  to  have  intended  *  •  *  ’ 
indicated  that  there  had  been  no  determination  by  the 
Trustees  of  the  duties  and  responsibilities  of  the  recipient  of 
the  memorial  and  that  there  might  be  some  doubts  in  the 
minds  of  the  Trustees  on  that  point.  Hence,  the  use  of  the 
statement,  ‘Rollins  College  is  prepared  to  and  will  comply 
fully  with  the  wishes  and  directions  expressed  by  Mr.  Ack¬ 
land  in  his  will.’  Perhaps  the  statement  was  an  unfortunate 
choice  of  words.  What  was  meant  to  be  conveyed  by  the 
answer  was  that  Rollins  College  was  and  is  prepared  to  do 
and  perform  all  duties  and  responsibilities  which  it  is  de- 
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termined  Rollins  should  do  in  the  event  it  receives  the 
award.’ ’ 

(R.  C.  Appl.  p.  88-a) 

19.  Rollins  College  has  thirty-three  buildings  on  its  ma{n 
campus,  which  consists  of  approximately  forty  acres  i>f 
land,  located  in  the  heart  of  Winter  Park,  Florida,  on  Late 
Virginia.  In  1945,  the  net  book  value  of  Rollins  College 
plant,  equipment,  endowment  and  other  invested  funas, 
after  deducting  outstanding  liabilities,  was  as  follows : 


Plant  and  equipment 
Endowment  and  other  invested 
funds 

Funds  subject  to  annuity 
agreements 
Student  loan  funds 
Miscellaneous  funds 


$1,469,135.52 

916,097.12 

216,609.08 

71,305.35 

5,713.98 


Total 


$2,678,861.05 


In  the  year  1939,  the  net  book  value  of  the  plant  and 
equipment  alone,  after  deducting  liabilities,  amounted  to 
$1,127,619.65.  j 

As  of  May  28,  1945,  Rollins  College  had  the  following 
outstanding  obligations :  i 


Balance  due  on  4%  debenture 
bonds  dated  April  1,  1942,  due 
April  1,  1963 

Balance  due  on  3%  bonds  issued 
in  1935,  payable  serially  over 
a  period  of  thirty  years 
Balance  due  on  various  mortgages 


$99,500.00 


289,000.00 

58,508.00 


Total  indebtedness 


$447,008.00 


I 

The  endowment  and  other  invested  funds  of  the  College 
have  decreased  from  $996,142.89  in  1939  to  $916,097.12  in 
1945.  The  income  of  Rollins  College  from  all  sources  <jlur- 
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ing  the  last  normal  years  before  the  war  was  about  $500,- 
000.00  per  year.  (R.  C.  p.  84)  For  the  years  1939  to  1945 
the  following  tabulation  shows  the  financial  results  of  the 
College  operations : 


154  FINANCIAL  RESULTS  OF  ROLLINS  COLLEGE  OPERATIONS 

FOR  YEARS  1939-1945 


Year 

Loss  From 
Normal 
Operations 

Transferred 
To  Plant 

Total 

Donations 

Trans¬ 

ferred 

From 

Other 

Funds 

Resulting  in 
Gain  or 

Loss  in 
Operations 

1940 

$102,875.88 

$  16,930.42 

$119,806.30 

$  6S, 347.97 

$  52,000.00 

$  541.67 

Gain 

1941 

101,538.00 

21,S49.9S 

123,387.98 

121,825.30 

2,152.44 

589.76 

Gain 

1942 

163,464.14 

21,809.45 

185,273.59 

93,003.59 

39,710.90 

52,559.10 

Loss 

1943 

88,' 437.16 

13,916.76 

102,353.92 

58,271.98 

35,026.9$ 

9,054.96 

Loss 

1944 

29,685.27 

16,310.49 

45,995.76 

61,311.95 

2,862.94 

18,179.13 

Gain 

1945 

70jll3.98 

14,526.21 

84,640.19 

36,717.70 

6,782.20 

41,140.29 

Loss 

Total 

$556,114.43 

$105,343.31 

$661,457.74 

$439,478.49 

$138,535.46 

$83,443.79 

Loss 

155  Also  during  the  period  from  1939  to  1945,  the  cash 
reserve  in  the  Trustees’  reserve  fund,  which  was  a 
fund  made  available  to  and  used  by  the  College  to  make 
up  deficiencies  in  its  normal  operations,  decreased  from 
$344,650.98  on  July  1,  1939,  (Official  Audit  1940,  p.  59)  to 
$10,116.09  in  1945.  (Official  Audit  1945  p.  36.) 

During  the  period  from  1933  to  1945,  the  income  from 
endowment  funds  has  steadily  decreased  from  $73,849.93  in 
1933  to  $26,974.04  for  the  fiscal  year  ended  June  30,  1944. 
(R.  C.  p.  80,  84.) 

The  following  tabulation  shows  the  amount  and  source  of 
general  unrestricted  contributions  or  contributions  re¬ 
stricted  to  items  in  the  current  budget  of  the  College  for 
the  periods  indicated: 

Fiscal 

Year 


Endinsr 
June  30 

Total 

Alumni 

Winter 

Residents 

Permanent 

Residents 

Other  Non- 
Residents 

1936 

1937 

1938 

1939 

1940 

1941 

1942 

1943 

1944 

1945 

$110,095.21 

127,181.58 

56,761.95 

84,929.98 

129.911.65 

132.206.66 
138,628.15 

89,630.03 

71,867.44 

48,873.05 

$  7,907.25 
8,550.70 
7,448.20 
5,862.47 
6,412.15 
16,262.50 
4,600.81 
6,733.10 
6,784.85 
1,254.50 

$  66,222.46 
81,645.03 
31,445.45 
60,026.15 
104,700.55 
65,213.36 
97,841.44 
50,270.05 
39,398.51 
28,326.47 

$  27,415.50 
23,248.32 
13,070.95 
11,584.61 
15,341.88 
26,866.68 
26,141.40 
23,139.36 
15,877.42 
10,217.0S 

$  8,550.00 

13,737.53 
4,797.35 
7,456.75 
3,457.07 
23,854.12 
10,044.50 
9,487.52 
9,806.66 
9,075.00 

Total 

$990,085.70 

$71,826.53 

$625,089.47 

$192,903.20 

$100,266.50 

Percentage  100.00% 

7.26% 

.  63.13% 

19.48% 

10.13% 
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It  will  be  observed  that  73.26%  of  the  donations  were 
received  from  winter  residents  and  other  non-residents, 
whereas  7.26%  were  received  from  alumni  and  19.48%  frc^m 
permanent  residents,  or  a  total  of  26.74%  from  alumni 
and  permanent  residents. 

Rollins  College  is  said  to  be  the  beneficiary  in  a 
156  number  of  wills,  living  trusts  and  legacies  subject  to 
a  life  interest,  none  of  which  are  shown  on  the  Ci>l- 

I 

lege  books,  but  w’hich  the  Trustees  are  informed  exceed  hn 
aggregate  value  at  the  present  time  of  $1,500,000.00. 

•  I 

Principles  op  Law  Which  Govern  in  The  Application  of 
the  Doctrine  of  Judicial  Cy  Pres 

In  its  opinion  in  this  case,  our  Court  of  Appeals  held  tnat 
in  directing  the  execution  of  a  charitable  trust  by  the  ap¬ 
plication  of  the  cy  pres  doctrine,  the  Court  should  be  con¬ 
trolled  by  the  presumption  that  the  Testator  desired  tljiat 
the  property  should  be  applied  to  the  purposes  as  nearly 
as  may  be  like  the  purposes  stated  by  him,  rather  than  that 
the  trust  should  fail  altogether. 

Many  cases  may  be  cited  to  the  same  effect  and  all  of 
them  emphasize  that  the  Court  must  direct  the  execution 
of  the  trust  as  nearly  as  it  can  be  according  to  the  original 
purposes  expressed  by  the  Testator. 

In  the  instant  case,  the  Court  of  Appeals  also  stated  tfliat 
the  “dominant  idea  in  the  mind  of  the  testator  was  the 
cause  of  art  in  the  South,’ ’  and  that  in  addition  to  the  direc¬ 
tions  given  to  the  trustees  by  the  express  provisions  of  the 
will,  it  was  their  duty  “to  look  to  other  sources,  well  knpwn 
both  to  the  testator  and  the  trustees,  to  guide  them  in  par¬ 
rying  out  the  spirit  of  his  intentions.”  The  Court  then 
stated  that  the  testator  “intended  that  the  seat  of  his  en¬ 
terprise  should  be  a  university,  with  its  well  known  accom¬ 
paniment  of  students,  instructors,  research  and  publication 
facilities,  permanence  of  administration  and  of  educational 
purposes.” 
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Conclusions 

In  his  original  designation  of  Duke  University  as  the 
Southern  educational  institution  through  which  he 
157  intended  to  effect  his  charitable  purposes,  it  is  obvi¬ 
ous  that  the  testator  was  not  actuated  by  personal 
likes  or  dislikes,  but  that  he  was  animated  by  considerations 
far  beyond  the  scope  of  personal  friendship. 

The  testator  clearly  had  a  great  personal  admiration  for 
Dr.  Hamilton  Holt  and  stated  that  he  had  raised  Rollins 
College  “from  insignificance  to  the  foremost  educational 
institution  of  Florida. ’  ’  The  testator,  however,  commented 
on  the  fact  that  the  endowment  of  Rollins  College  was  small, 
although  in  1937  the  endowment  income  was  substantially 
$41,000.00  as  compared  with  approximately  $27,000.00  in 
1944. 

The  testator  did  not  have  any  personal  acquaintance  with 
Dr.  Few,  President  of  Duke  University,  prior  to  the  desig¬ 
nation  of  that  institution  as  the  site  for  the  memorial  mu¬ 
seum.  Nevertheless,  it  is  evident  that  he  decided  that  that 
institution  possessed  the  financial  stability  which  would  as¬ 
sure  the  permanence  of  his  project  and  because  of  its  cul¬ 
tural  standing  and  influence  in  educational  circles,  it  would 
not  be  likely  to  decline  as  a  center  of  culture  in  the  South. 

Bearing  in  mind,  also,  the  facts  and  applicable  principles 
of  law  hereinabove  set  forth,  and  that  the  “actual  bene¬ 
ficiaries  of  the  trust  were  intended  to  be  students  and  other 
members  of  the  public  throughout  the  South,  interested  in 
art,  who  should  visit  and  use  the  building,”  the  trustees 
have  come  to  the  conclusion  that  The  University  of  North 
Carolina,  at  Chapel  Hill,  is  entitled  to  preference  over  Rol¬ 
lins  College  as  a  site  for  the  museum  for  the  following 
reasons : 

1.  The  University  of  North  Carolina  bears  a  greater  sim¬ 
ilarity  to  Duke  University  in  location,  size,  standing,  finan¬ 
cial  stability,  cultural  influence  and  educational  facilities, 
purposes  and  standards  than  Rollins  College. 

2.  The  University  of  North  Carolina  possesses  far 
greater  financial  stability  than  Rollins  College. 
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3.  The  University  of  North  Carolina  is  a  more  outstand¬ 
ing  educational  institution  of  higher  learning  in  the  South 
than  Rollins  College. 

158  4.  The  section  of  North  Carolina  where  The  Uni¬ 

versity  of  North  Carolina  and  Duke  University  are 
located  is  a  more  outstanding  educational  center  of  the 
South  than  the  section  of  Florida  where  Rollins  College  is 
located. 

5.  The  benefits  that  would  have  resulted  to  the  cause  of 
art  in  the  South  in  the  construction,  maintenance,  operation 
and  management  of  the  Ackland  Memorial  Art  Museum  oil 
the  campus  of  Duke  University  can  be  more  nearly  duplij- 
cated  and  accomplished  and,  therefore,  the  charitable  pur^ 
poses  expressed  by  the  testator  in  his  will  and  made  knowiji 
by  him  to  his  trustees  can  be  more  nearly  approximated  by 
the  location  of  the  museum  on  the  campus  of  The  University 
of  North  Carolina,  at  Chapel  Hill,  than  by  locating  the  mu¬ 
seum  on  the  campus  of  Rollins  College. 

6.  The  location  of  the  William  Hayes  Ackland  Memorial 
Art  Museum  at  The  University  of  North  Carolina  would 
result  in  a  wider  distribution  of  its  cultural  benefits  t^> 
students  of  art  from  the  South  and  members  of  the  public 
throughout  the  South,  and  the  cause  of  art  in  the  Soutjh 
would  be  better  served  and  advanced  by  the  location  of  the 
museum  at  Chapel  Hill  than  by  its  location  on  the  campus 
of  Rollins  College. 

7.  The  University  of  North  Carolina  is  better  qualified 
than  Rollins  College  to  effectuate  the  general  charitable 
purposes  of  the  testator  to  advance  the  cause  of  art  in  the 
South  through  the  construction,  maintenance,  operation  aijid 
management  of  a  memorial  art  museum  on  its  campus. 

8.  The  University  of  North  Carolina  is  fully  authorized 
by  law  to  provide  a  site  for  the  art  museum  contemplated 
by  the  last  will  and  testament  of  William  Hayes  Ackland 
and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  therein  directed  to  be  administered  by  Duke  Uni¬ 
versity. 
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159  Recommendations  as  to  Entry  of  an  Order 

In  the  light  of  the  foregoing  conclusions,  the  trustees 
recommended  that  an  order  be  entered  herein  designating 
The  University  of  North  Carolina,  at  Chapel  Hill,  North 
Carolina,  as  the  site  for  the  William  Hayes  Ackland  Memo¬ 
rial  Art  Museum  in  the  place  and  stead  of  Duke  University 
and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  of  the  decedent’s  will  therein  directed  to  be  admin¬ 
istered  by  Duke  University. 

The  order  also  should  reserve  jurisdiction  of  the  cause 
for  such  other  and  further  instructions  to  the  Trustees  as 
may  be  necessary  to  enable  them  to  administer  their  trust 
in  accordance  with  the  directions  contained  in  testator’s 
win. 

Respectfully  submitted, 

Edson  B.  Olds  (s) 

American  Security  and  Trust 
Company 

By  T.  Stanley  Holland  (s) 

Vice  President 
Trustees  u/w  of  William 
Hayes  Ackland,  Deceased. 

John  E.  Laeson  (s) 

901  Hibbs  Building, 

Washington,  D.  C. 

Attorney  for  Plaintiff  Trustees. 
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160  TRUSTEES’  EXHIBIT  A. 

McKenney,  Flannery  &  Craighell 
(Letterhead) 

Frederic  D.  McKenney  Hibbs  Building 

John  Spalding  Flannery  Washington,  D.  0. 

G.  Bowdoin  Craighill  Zone  5 

Caesar  L.  Aiello 
R.  Aubrey  Bogley 

John  E.  Larson  November  21,  19^4. 

Llewellyn  C.  Thomas 
John  R.  Wall 

Filed  Nov.  20  1946 

I 

Honorable  0.  Max  Gardner, 
of  Messrs.  Gardner,  Morrison  &  Rogers, 

Woodward  Building, 

Washington  5,  D.  C. 

Mv  dear  Governor  Gardner : 

On  March  13,  1944  the  District  Court  of  the  United 
States  for  the  District  of  Columbia  entered  a  Judgment 
which  directed  Edson  B.  Olds  and  the  American  Security 
and  Trust  Company  Trustees  under  the  will  of  William  JEL 
Ackland,  deceased,  among  other  things,  as  follows: 

“That  the  Defendants  and  Cross-claimants,  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
Trustees  as  aforesaid,  be  and  they  hereby  are  authorized 
and  directed  to  make  an  investigation  of  and  to  report  to 
this  Court,  with  their  recommendations  in  regard  thereto, 
all  of  the  facts  deemed  by  said  Trustees  to  be  pertinent  to 
a  determination  by  the  Court  as  to  whether,  in  order  to 
carry  out  the  spirit  of  Testator’s  intentions  as  expressed  in 
his  will  and  as  expressed  to  the  Trustees  by  other  means, 
the  University  of  North  Carolina  or  Rollins  College,  or 
either  of  said  institutions,  should  be  designated  as  the  site 
for  the  museum  in  the  place  and  stead  of  Duke  University, 


and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  of  the  decedent’s  will  therein  directed  to  be  admin¬ 
istered  by  Duke  University.’ * 

Although  the  appeal  from  this  judgment  is  pending,  it 
is  the  view  of  the  counsel  for  the  Trustees  that  the  appeal 
is  without  merit  and  that  the  judgment  should  be 
161  affirmed.  While  final  selection  of  a  university  to  act 
in  the  administration  of  the  charitable  trust  created 
by  the  will  necessarily  must  await  the  termination  of  the 
litigation,  it  is  believed  that  in  the  meantime  the  University 
of  North  Carolina  and  Rollins  College  should  assemble  and 
transmit  to  the  Trustees,  within  the  next  few  months, 
preferably  before  the  middle  of  March,  1945,  data  which 
will  be  needed  to  assist  the  Trustees  and  the  Court  in 
making  an  appropriate  selection  of  the  site  for  the  museum. 

In  this  connection,  the  Trustees  are  of  opinion  that  the 
following  information  and  data  should  be  supplied  in  con¬ 
venient  form  for  transmittal  to  the  Court: 

1.  Copy  of  Institution’s  Charter  and  By-Laws. 

2.  Appropriate  resolution  of  the  Board  of  Trustees  indi¬ 
cating  acceptance  of  the  trust  provisions  of  the  will,  sup¬ 
ported  by  opinion  of  counsel  to  the  effect  that  the  Institu¬ 
tion  possesses  legal  authority,  under  its  charter  powers  and 
applicable  statutes  and  decisions,  to  administer  the  chari¬ 
table  trust  created  by  the  will  of  the  testator. 

3.  Short  historical  statement  showing  principal  steps  in 
the  development  of  the  Institution,  including  a  statement 
of  the  original  aims  and  purposes,  the  important  changes  in 
its  development,  and  the  present  normal  educational  activi¬ 
ties  and  purposes. 

4.  The  number  of  students  and  instructors  in  normal 
times. 

5.  Courses  offered  which  closely  relate  to  the  develop¬ 
ment  and  encourage  the  appreciation  of  the  cause  of  art 
and  the  normal  number  of  students  and  instructors  par¬ 
ticipating  therein. 
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6.  Present  buildings  for  art  study,  facilities  for  art  Re¬ 
search  and  publication,  and  scholarships  and  prizes 
awarded  for  art  work. 

162  7.  Educational  institutions  of  higher  learning 
adjacent  to  the  University  of  North  Carolina  which 

would  be  served  by  an  art  museum  located  on  its  campus. 

8.  Centers  of  population  adjacent  to  the  University  of 
North  Carolina  which  would  be  served  by  an  art  musette, 
located  on  its  campus. 

9.  Description  of  the  buildings  and  physical  and  tangible 
properties  owned  by  the  Institution,  together  with  approxi¬ 
mate  value  thereof. 

10.  Description  of  endowment  funds,  character  and  value 
thereof,  and  normal  annual  income  therefrom. 

11.  Annual  income  from  student  fees  and  other  sources 
and  annual  expenditures  during  the  twenty  years  preceding 
the  school  year  1939-1940,  which  was  the  last  normal  school 
year. 

12.  The  testator  seems  to  have  intended  that  the  incoijne 
from  the  trust  estate  should  be  applied  primarily  for  tjhe 
acquisition  of  art  objects  to  be  exhibited  in  the  museipi. 
Consequently,  the  Trustees  should  be  advised  whether  or 
not  the  University  is  willing  and  expects  to  provide  the 
funds  to  pay  the  expenses  for  heat,  light,  repair,  mainte¬ 
nance  and  upkeep,  professional  direction  for  the  musette, 
the  cost  incident  to  conduct  of  the  art  courses  and  activi¬ 
ties,  and  other  similar  carrying  charges. 

13.  Any  other  data  that  may  be  deemed  pertinent  to  ^he 
inquiry  and  any  photographs  that  the  Institution  wishes 
to  submit. 

The  foregoing  contains  a  general  outline  of  the  dhta 
which,  in  the  opinion  of  the  Trustees  and  their  counsel,  it 
is  believed  should  be  furnished  to  the  Court.  The  informa¬ 
tion  also  should  be  prepared  and  assembled  with  a  view 
to  furnishing  the  Court  with  a  clear  picture  of  the 

163  financial  stability  of  the  Institution  and  the  prospect 
of  its  continued  existence,  so  as  to  give  assura|nce 
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that  the  Institution  reasonably  can  be  expected  to  continue 
to  make  an  outstanding  contribution  to  the  cause  of  art 
and  education  in  the  South  and  that  it  is  not  likely  to  de¬ 
cline  as  a  center  of  culture. 

Please  submit  the  data  to  me  in  triplicate  and  at  the 
same  time  deliver  a  copy  thereof  to  J.  Edward  Burroughs, 
attorney  for  Rollins  College,  to  whom  I  have  written  a 
letter  identical  hereto,  in  exchange  for  the  data  prepared 
on  behalf  of  Rollins  College.  I  think  that  the  representa¬ 
tives  of  the  University  of  North  Carolina  and  Rollins 
College  each  should  have  an  opportunity  to  submit  to  the 
Trustees  criticism  of  and  comments  on  the  data  furnished 
by  the  other,  before  the  Trustees  prepare  their  report  and 
recommendations  to  the  Court  and  set  the  case  down  for 
hearing  for  the  purpose  of  having  the  selection  made. 

Very  truly  yours, 

(signed)  John  E.  Lakson 

JEL  :PH 

•  ••••••••• 

164:  Filed  Jan  20  1947 

Exceptions  and  Objections  to  the  Report  and  Recommenda- 
i  tions  of  Edson  B.  Olds  and  American  Security  and 
Trust  Company,  Trustees 

Comes  now  Rollins  College,  a  defendant  in  the  above 
entitled  cause,  by  its  attorneys,  and  excepts  and  objects  to 
the  Report  and  Recommendations  of  Edson  B.  Olds  and  the 
American  Security  and  Trust  Company,  Trustees,  filed 
herein,  for  the  following  reasons: 

1. 

The  Trustees  erred  in  failing  to  report  that  Rollins  Col¬ 
lege  is  amply  qualified  financially  and  otherwise  to  admin¬ 
ister  the  educational  and  charitable  trust  provisions  of 
decedent’s  will. 


The  Trustees  erred  in  failing  to  report  that  North  CaroT 
lina  did  not  establish  a  department  of  art  and  designate 
a  building  to  house  the  department  until  January  1937,  or 
approximately  one  month  after  receipt  of  a  letter  from 
decedent  inquiring  whether  the  University  would  be  inters 
ested  in  receiving  the  Museum.  i  * 

3. 

i 

The  Trustees  erred  in  failing  to  report  that  for  the  fir^t 
two  years  at  North  Carolina  there  is  not  one  course  in  the 
field  of  fine  arts  open  to  the  student. 

4.  I 

165  The  Trustees  erred  in  failing  to  report  that  the 
enrollment  in  the  Art  Department  at  North  Carolina 
is  equal  to  only  2%  of  the  University’s  enrollment  and  th^t 
the  Art  Department  ranks  29th  among  the  30  departments 


of  the  University. 


5. 


Although  reporting  that  the  teaching  of  Art  at  Rollins 
College  began  with  its  founding  in  1885  and,  that  “The  A|rt 
Department  is  and  always  has  been  one  of  the  leading  c(e- 
partments  of  the  College,  and  ranks  sixth  in  importance 
among  the  twenty-one  departments  of  the  College,”  tjhe 
Trustees  erred  in  failing  to  conclude  that  Rollins  College 
far  surpasses  The  University  of  North  Carolina  in  the 
advancement  of  the  subject  which  was  the  dominant 
thought  in  the  Testator’s  mind — Art. 

6-  | 

Having  found  that  “Thousands  of  visitors  yearly  visit 
Rollins  during  the  winter  months  for  its  cultural  attrac¬ 
tions  *  *  the  Trustees  erred  in  concluding  that  “Ithe 
location  of  the  William  Hayes  Ackland  Memorial  Art 
Museum  at  The  University  of  North  Carolina  would  result 
in  a  wider  distribution  of  its  cultural  benefits  to  students 
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of  art  from  the  South  and  members  of  the  public  through¬ 
out  the  South,  and  the  cause  of  art  in  the  South  would  be 
better  served  and  advanced  by  the  location  of  the  museum 
at  Chapel  Hill  than  by  its  location  on  the  campus  of 
Rollins  College”. 

7. 

The  Trustees  erred  in  confusing  the  meaning  of  “Art  in 
the  South”  with  “Art  for  Southerners”. 

8. 

The  Trustees  erred  in  failing  to  report  that  North  Caro¬ 
lina  treated  the  Testator  indifferently  and  manifested  only 
mild  interest  in  what  he  had  to  offer. 

9. 

166  The  Trustees  erred  in  failing  to  report  that  the 
Testator  failed  to  answer  the  letter  of  North  Caro¬ 
lina  written  in  response  to  his  letter  although  the  Univer¬ 
sity’s  letter  required  an  answer  since  numerous  questions 
were  asked  of  Testator  regarding  his  Art  objects,  etc. 

10. 

The  Trustees  erred  in  failing  to  report  that  Testator 
made  the  statement  that  he  had  eliminated  the  University 
of  North  Carolina  from  consideration  as  a  possible  location 
for  his  Art  Museum. 

11. 

The  Trustees  erred  in  failing  to  report  that  Testator 
failed  to  visit  the  campus  of  North  Carolina  when  he  was 
considering  the  location  for  his  Museum  although  when  he 
visited  Duke  University,  he  was  only  eight  miles  from 
North  Carolina. 

12. 

The  Trustees  erred  in  failing  to  conclude  that  to  award 
the  Museum  to  North  Carolina  not  only  would  not  “Carry 
out  the  spirit  of  Testator’s  intentions  as  expressed  in  his 
will  and  as  expressed  to  the  Trustees  by  other  means”, 


but  would  be  contrary  to  the  intentions  of  the  Testator  as 
expressed  by  him  orally  and  in  writing. 

13. 

The  Trustees  failed  to  report  that  on  May  10,  1937,  Tes¬ 
tator  wrote  to  Dr.  Few,  President  of  Duke  University 
wherein  he  stated  “Until  my  recent  visit  to  Duke,  I  was 
in  favor  of  Rollins,  wdiich  President  Hamilton  Holt  pas 
raised  from  insignificance  to  the  foremost  educational 
institution  of  Florida;  but  the  endowment  is  small  dnd 
President  Holt  is  not  immortal”. 


167 


14. 


The  Trustees  erred  in  failing  to  report  that  Tes¬ 
tator’s  decision  to  give  the  Museum  to  Duke  rather  than 
Rollins  College  resulted  from  “blandishments”  practiced 
upon  Testator  by  Dr.  Few  of  Duke. 

15. 

The  Trustees  erred  in  concluding  that  because  The  Uni¬ 
versity  of  North  Carolina  is  of  approximately  the  same  feize 
as  Duke  and  occupies  relatively  the  same  geographical 
location,  the  Museum  should  be  located  on  its  campus. 

16. 

The  Trustees  erred  in  failing  to  report  that  there  are 
many  points  of  similarity  between  Duke  and  Rollins  Col¬ 
lege  which  better  qualifies  it  to  receive  the  Museum  uijider 
the  cv  pres  doctrine  than  does  North  Carolina. 

17. 

| 

The  Trustees  erred  in  concluding  that  “the  benefits  that 
would  have  resulted  to  the  cause  of  Art  in  the  South  ill  the 
construction,  maintenance,  operation  and  managemeht  of 
the  Ackland  Memorial  Art  Museum  on  the  campus  of  t>uke 
University  can  be  more  nearly  duplicated  and  accomplished 
and,  therefore,  the  charitable  purposes  expressed  by  the 
testator  in  his  will  and  made  known  by  him  to  his  trustees 


can  be  more  nearly  approximated  by  the  location  of  the 
museum  on  the  campus  of  The  University  of  North  Caro¬ 
lina,  at  Chapel  Hill,  than  by  locating  the  museum  on  the 
campus  of  Rollins  College”. 

18. 

The  Trustees  erred  in  concluding  that  4  4  The  University 
of  North  Carolina  is  better  qualified  than  Rollins  College 
to  effecuate  the  general  charitable  purposes  of  the  testator 
to  advance  the  cause  of  art  in  the  South  through  the 
168  construction,  maintenance,  operation  and  manage¬ 
ment  of  a  memorial  art  museum  on  its  campus”. 

19. 

The  Trustees  erred  in  concluding  that  “The  University 
of  North  Carolina  is  fully  authorized  by  law  to  provide  a 
site  for  the  art  museum  contemplated  by  the  last  will  and 
testament  of  William  Hayes  Ackland  and  to  administer 
the  education  and  charitable  trust  provisions  therein 
directed  to  be  administered  by  Duke  University”. 

20. 

The  Trustees  erred  in  concluding  that  The  University  of 
North  Carolina  is  entitled  to  preference  over  Rollins  Col¬ 
lege  as  a  site  for  the  museum. 

21. 

The  Trustees  erred  in  failing  to  conclude  that  after 
going  through  a  list  (which  included  North  Carolina)  of 
colleges  in  Southern  States,  the  Testator’s  choice  narrowed 
down  to  Rollins  College  and  Duke  University,  and  that  be¬ 
fore  his  unfortunate  experience  with  Duke  he  was  in  favor 
of  Rollins. 

22. 

The  Trustees  erred  in  failing  to  conclude  that  the  award 
of  the  Ackland  Museum  to  Rollins  College  would  make  it 

I 

the  outstanding  art  center  of  the  South  and  would  be  of 
material  benefit  to  students  and  the  public  alike. 


The  Trustees  erred  in  failing  to  conclude  that  the  on|y 
way  in  which  “To  carry  out  the  spirit  of  Testator’s  inten¬ 
tions  as  expressed  in  his  will  and  as  expressed  to  tlpe 
Trustees  by  other  means”  is  to  award  the  Museum  to 
Rollins  College.  i 

24. 

I 

The  Trustees  erred  in  recommending  that  an  order  be 
entered  herein  designating  The  University  of  North  Caro¬ 
lina  as  the  site  for  the  William  Hayes  Ackland  Memorial 
Art  Museum. 

169  25. 

The  Trustees  erred  in  failing  to  recommend  tljat 
an  order  be  entered  herein  designating  Rollins  College  as 
the  site  for  the  William  Hayes  Ackland  Memorial  4-rt 
Museum  in  the  place  and  stead  of  Duke  University  and  to 
administer  the  educational  and  charitable  trust  provisions 
of  the  decedent’s  will  therein  directed  to  be  administered 
by  Duke  University. 

Respectfully  submitted, 

Cummings  and  Stanley 

By  J.  Edward  Burroughs,  Jr. 

1616  K  Street,  N.  W.  I 
Washington,  D.  C. 

Cushman  S.  Radebaugh 
Florida  Bank  Building 
Orlando,  Florida 
Attorneys  for  Rollins  College 

•  •  •  #  #  *  *  •  *  ;  * 
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Motion  of  Defendant,  University  of  North  Carolina,  for 
Judgment  Ratifying  and  Confirming  Report  of  Trustees 

Comes  now  the  defendant,  the  University  of  North  Cjaro- 
lina,  and  by  Harry  McMullan,  the  Attorney  General  of  the 
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State  of  North  Carolina,  moves  the  Court  to  ratify  and  con¬ 
firm  the  findings  and  conclusions  of  plaintiffs  as  Trustees, 
and  enter  an  order  carrying  into  full  force  and  effect  their 
recommendation,  as  contained  in  report  of  investigation 
made  by  said  Trustees  pursuant  to  directions  contained  in 
final  judgment  and  mandate  entered  in  this  action  on  March 
13,  1944,  said  report  of  Trustees  having  been  filed  with  this 
Court  on  November  20,  1946. 

As  grounds  for  its  motion  the  defendant,  The  University 
of  North  Carolina,  respectfully  shows  to  this  Court:  . 

(1)  By  the  terms  of  paragraph  5  of  the  final  judgment 
and  mandate  of  this  Court  entered  in  this  case  on  March 
13,  1944,  plaintiffs,  Edson  B.  Olds,  Jr.,  and  American 
Security  and  Trust  Company,  as  Trustees  under  the  last 
will  of  William  Hayes  Ackland,  deceased,  were  authorized 
and  directed  to  make  an  investigation  of  and  to  report  to 
this  Court,  with  their  recommendations  in  regard  thereto, 
all  of  the  facts  deemed  by  said  Trustees  to  be  pertinent  to 
a  determination  by  the  Court  as  to  whether,  in  order  to 

carry  out  the  spirit  of  testator’s  intentions  as 
171  expressed  in  his  will  and  as  expressed  to  the  Trus¬ 
tees  by  other  means,  the  University  of  North  Caro¬ 
lina  or  Rollins  College,  or  either  of  said  institutions,  should 
be  designated  as  the  site  for  the  William  Hayes  Ackland 
Memorial  Art  Museum,  provided  for  in  decedent’s  will,  in 
the  place  and  stead  of  Duke  University  and  to  administer 
the  educational  and  charitable  trust  provisions  of  said  will 
therein  directed  to  be  administered  by  Duke  University. 

(2)  Acting  pursuant  to  and  in  accordance  with  the 
authority  thus  conferred  and  the  duties  and  responsibilities 
thus  imposed  by  this  Court,  the  said  Trustees  conducted 
a  thorough  investigation  in  the  matter  and  made  a  detailed 
report  to  this  Court  on  November  20,  1946,  of  their  find¬ 
ings;  also,  on  the  basis  of  said  findings,  and  in  full  con¬ 
formity  therewith,  the  Trustees  included  in  said  report  a 
recommendation  that  an  order  be  entered  by  this  Court 
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designating  the  University  of  North  Carolina  in  Chapel 
Hill,  North  Carolina,  as  the  site  for  the  William  Hayds 
Ackland  Memorial  Art  Museum  in  the  place  and  stead  cjf 
Duke  University  and  to  administer  the  educational  and 
charitable  trust  provisions  of  the  decedent’s  will  therein 
directed  to  be  administered  by  Duke  University. 

(3)  The  duties  and  powers  vested  in  the  Trustees  by  tljie 

judgment  and  mandate  of  March  13,  1944,  referred  ^o 
above,  were  in  all  material  respects  similar  to  those  of  a 
Master  appointed  under  Rule  53  of  the  Federal  Rules  Of 
Civil  Procedure,  and  the  findings  made  should  be  given  tljie 
same  force  and  effect  as  if  contained  in  a  Master’s  report 
filed  pursuant  to  said  rule.  Therefore,  the  findings  of  the 
Trustees  in  this  case  should  be  accepted  by  the  Court  unless 
clearly  erroneous,  since  a  Master’s  findings  would  t>e 
accepted  under  like  circumstances  pursuant  to  Rule 
53(e)(2).  I 

(4)  None  of  the  findings  of  the  Trustees  as  contained  in 
their  report  and  upon  which  their  recommendation  is  basdd 
are  clearly  erroneous.  On  the  contrary,  said  findings  hre 
based  upon  careful  and  diligent  investigation  by  the  Trus¬ 
tees,  are  amply  supported  by  documentary  and  other  evi¬ 
dence,  and  are  in  all  respects  worthy  of  ratification  ^nd 

confirmation  by  this  Court.  Furthermore,  the  cpn- 
172  elusions  reached  on  the  basis  of  such  facts  follow 

logically  therefrom  and  are  in  all  respects  worthy,1  of 
ratification  and  confirmation  by  this  Court. 

(5)  In  his  last  will  the  testator,  William  Hayes  Aeklahd, 
vested  very  broad  discretion  and  powers  in  plaintiffs,  as 
Trustees,  and  urged  them  “to  carry  out  as  nearly  as 
possible  the  spirit  of  my  intentions  expressed  herein  jknd 
as  may  be  expressed  to  them  by  other  means.”  Accord¬ 
ingly,  the  Court’s  designation  of  said  Trustees  instead  of  a 
Special  Master  to  conduct  the  investigation  in  this  action, 
and  its  direction  to  said  Trustees  to  make  factual  findings 
of  a  character  pertinent  to  a  determination  by  the  Court 
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that  would  cause  the  spirit  of  the  testator’s  intentions  as 
expressed  in  his  will  and  as  expressed  to  the  Trustees  by 
other  means  to  be  carried  out,  was  in  full  accordance  with 
testator’s  intentions  and  wishes  as  contained  in  his  last 
will.  The  conclusions  and  recommendations  of  the  Trustees, 
having  been  made  pursuant  to  and  in  accordance  with  the 
wishes  of  testator  as  contained  in  his  will,  as  well  as  pur¬ 
suant  to  and  in  accordance  with  the  directions  of  this  Court, 
are  entitled  to  great  weight  and  should  be  ratified  and  con¬ 
firmed  by  this  Court  since  they  are  not  clearly  erroneous. 

(6)  The  University  of  North  Carolina  is  specifically 
authorized  by  statute  to  accept  and  administer  the  chari¬ 
table  trust  provisions  set  forth  in  the  last  will  of  William 
Hayes  Ackland  in  accordance  with  the  terms  thereof,  and 
by  resolution  of  the  Executive  Committee  of  its  Board  of 
Directors  has  expressly  manifested  its  willingness  to  accept 
and  administer  said  charitable  trust  provisions  in  full 
accordance  with  their  terms. 

(7)  The  entry  of  an  order  by  this  Court  designating  the 
University  of  North  Carolina  at  Chapel  Hill,  North  Caro¬ 
lina,  as  the  site  for  the  William  Hayes  Ackland  Memorial 
Art  Museum  in  the  place  and  stead  of  Duke  University 
and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  of  decedent’s  will  therein  directed  to  be  admin¬ 
istered  by  Duke  University  would  constitute  a  proper  dis¬ 
position  of  this  cause  through  application  of  the  doctrine 

of  judicial  cy  pres. 

173  (8)  All  of  the  exceptions  and  objections  of  defend¬ 

ant,  Rollins  College,  to  the  findings,  conclusions,  and 
recommendation  of  the  Trustees,  and  which  have  been  filed 
with  this  Court,  are  irrelevant,  unimportant  or  otherwise 
without  merit.  For  the  most  part,  said  exceptions  and 
objections  of  Rollins  College  relate  to  the  failure  of  the 
Trustees  to  make  findings  which  Rollins  College,  in  its  re- 
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quest  for  findings  filed  with  the  Trustees,  did  not  ask  the 
Trustees  to  make. 

Gakdxeb.,  Morrison  &  Rogers 

By:  Ward  E.  Lattin 

Thomas  J.  Beddow 
Harry  McMullan 
Attorney  General  of  North 
Carolina 

Attorneys  for  Defendant , 
The  University  of  North 
Carolina. 


Exhibit  A  to  Statement  of  Points  and  Authorities  in  Sup¬ 
port  of  Motion  of  Defendant,  University  of  North 
Carolina 
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File  No.  394 


H. 


1. 

B.  No.  534 


An  Act  Approving  the  Action  of  the  Board  of  Trustees 
of  the  University  of  North  Carolina,  Offering  to 
Accept  and  Accepting  the  Charitable  Trust  Created 
By  the  Will  of  William  Hayes  Ackland. 

The  General  Assembly  of  North  Carolina  do  enact : 

Section  1.  That  the  action  of  the  Board  of  Trustee^  of 
the  University  of  North  Carolina,  in  heretofore  adopting 
a  resolution  offering  to  accept  the  designation  of  the 
campus  of  the  University  of  North  Carolina  as  the  loca¬ 
tion  of  the  Wiliam  Hayes  Ackland  Memorial  Art  Museum, 
provided  for  in  the  Last  Will  and  Testament  of  William 
Hayes  Ackland,  of  Washington,  D.  C.,  and  to  administer 
and  carry  into  effect  the  educational  and  charitable  tjrust 
provisions  of  the  Will  of  William  Hayes  Ackland  with 
regard  thereto  in  all  respects  in  accordance  with  the  terms 
and  purposes  thereof,  is  hereby  ratified  and  approved ;  and 
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the  Trustees  of  the  University  of  North  Carolina  are 
hereby  fully  authorized  and  empowered  to  accept  said  trust 
and  carry  the  same  into  effect,  in  the  event  the  campus  of 
the  University  of  North  Carolina  at  Chapel  Hill  is  desig¬ 
nated  for  said  purpose. 

Sec.  2.  That  all  laws  and  clauses  of  laws  in  conflict  with 
this  Act  are  hereby  repealed. 

Sec.  3.  That  this  Act  shall  be  in  full  force  and  effect  from 
and  after  its  ratification. 

In  the  General  Assembly  read  three  times  and  ratified, 
this  the  19th  day  of  March,  1947. 

!  L.  Y.  Ballentixe 

President  of  the  Senate 

Thomas  J.  Pearsall 
Speaker  of  the  House  of  Representatives 

Examined  and  found  correct, 

R.  J.  Hester,  Jr. 

For  Committee. 

182  Filed  May  8  1947 

Answer  of  Defendant,  Rollins  College,  to  Motion  of  Defen¬ 
dant,  University  of  North  Carolina  for  Judgment 
Ratifying  and  Confirming  Report  of  Trustees 

Comes  now  the  defendant,  Rollins  College,  by  its  attor¬ 
neys,  and  for  answer  to  the  motion  of  the  defendant,  the 
University  of  North  Carolina  for  judgment  ratifying  and 
confirming  the  report  of  the  Trustees  heretofore  filed 
herein  says : 

That  on  the  20th  day  of  January,  1947,  it  filed  herein  its 
Exceptions  and  Objections  to  the  Report  and  Recommen¬ 
dations  of  the  Trustees,  Edson  B.  Olds  and  the  American 
Security  and  Trust  Company.  That  said  Exceptions  and 
Objections,  to  which  reference  is  hereby  made,  constitute 
a  complete  answer  to  the  motion. 
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Furthermore,  should  the  Court  determine  that  it  i3 
bound  by  the  provisions  of  Rule  53  (e)  (2)  in  this  case,  th4 
findings  of  the  Trustees  to  which  exceptions  were  taken 
are  clearly  erroneous  and  hence  have  no  weight  insofar  as; 
the  decision  in  this  case  is  concerned. 

Cummings,  Stanley,  Truitt  &  Cros$ 

I 

By  J.  Edward  Burroughs,  Jr 

Attorney  for  Rollins  Collegel 


Transcript  of  Hearing  of  June  17  and  18, 1947 

1  Filed  Nov  20  1947 

Washington,  D.  C,, 
Tuesday,  June  17,  1947. 

A  hearing  in  this  case  was  held  before  Associate  Justice 
Alexander  Holtzoff,  holding  a  Civil  Court,  at  2  p.  m. 

3  PROCEEDINGS. 

The  Deputy  Clerk:  Civil  Action  12,591,  Noel  v.  Olds. 

Argument  on  Behalf  of  Rollins  College 

Mr.  Burroughs:  May  it  please  our  Honor:  We  are  the 
exceptors,  if  I  may  put  it  that  way;  therefore,  I  presume 
we  should  proceed. 

Mr.  Cummings  and  I  are  representing  Rollins  College. 
Mr.  Lattin,  on  my  right,  is  representing  the  University  df 
North  Carolina.  Mr.  Larson  represents  Mr.  Olds  and  the 
American  Security  and  Trust  Company. 

The  matter  comes  before  your  Honor  on  exceptions  fil^d 
to  the  report  and  recommendations  of  the  trustees  pur¬ 
suant  to  an  order  of  the  court.  Perhaps  before  going 
further,  I  should  relate  the  chronology  of  events. 

William  Hayes  Ackland,  the  testator,  died  in  1940  at 
the  age  of,  I  think,  approximately  80  years,  leaving  an 
estate  valued  roughly  at  $1,300, 000-odd.  He  left  a  Will 
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dated  in  193S — November  10,  to  be  exact — wherein,  after 
certain  provisions,  the  will  left  everything  to  Mr.  Olds  and 
the  American  Security  and  Trust  Company  as  trustees, 
with  the  provision  that  they  should  pay  certain  pecuniary 
legacies  and  that  thereafter  they  should  erect  on  the 
campus  at  Duke  University  in  Durham,  North  Carolina,  a 
building  to  be  known  as  the  William  Hayes  Ackland 

Memorial.  His  body  was  by  direction  of  the  will 

4  i  to  be  interred  in  an  apse,  or  the  building  was  to  con¬ 

tain  an  apse,  rather,  and  his  body  was  to  be  in  a 
marble  sarcophagus  under  a  recumbent  statue.  The  build¬ 
ing  was  to  be  erected  out  of  the  corpus  of  the  estate,  and 
the  income  was  then  to  be  held  perpetually  for  the  purpose 
of  the  maintenance  and  the  upkeep  of  the  building  and  the 
purchase  of  art  objects  for  display  in  the  building.  Those 
are  substantially  the  provisions  of  the  will. 

That  will  was  admitted  to  probate.  Then  a  caveat  was 
filed  by  some  nieces  and  nephews,  children  of  a  deceased 
brother.  Subsequently,  and  after  some  negotiations,  the 
caveat  was  dismissed. 

A  few  months  later,  Dr.  Few,  who  was  then  president 
of  Duke  University,  having  died,  a  suit  was  brought  by  the 
same  people  wiio  were  the  caveators,  more  or  less  in  the 
nature  of  a  construction  suit,  but  contending  that  the  will 
vras  indefinite  and  uncertain  and  violated  the  rules  against 
perpetuities.  Thereupon,  Duke  University,  by  order  of  its 
board  of  regents  or  board  of  trustees,  renounced  and  de¬ 
clined  to  accept  any  of  the  duties,  responsibilities,  and  so 
on,  under  that  will;  whereupon  the  executors  and  trustees 
filed  an  answer  and  a  cross  claim,  in  which  they  said  it  was 
strictly  a  charitable  trust  and  that,  simply  because  Duke 
had  failed  to  accept  the  gift,  the  court  should  appoint 
another  trustee,  so  to  speak,  in  the  place  and  stead  of  Duke 
University. 

Rollins  College  had  been  mentioned  in  Mr. 

5  i  Ackland’s  will  as  the  recipient  of  a  $50  annual  gift 

to  be  paid  over  to  a  student  who  excelled  himself 
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in  some  particular  field.  So  Rollins  College  was  made  a 
party  to  that  proceeding. 

We  filed  an  answer  and  also  a  cross  claim  wherein  we 
alleged  that  Rollins  College  was  the  testator’s  secohd 
choice,  and  that  inasmuch  as  Duke  had  declined  to  acce  pt 
the  gift  or  the  duties  and  responsibilities,  we  felt  that  it 
was  the  duty  of  the  trustees  to  see  that  the  memorial  w as 
built  on  the  campus  of  Rollins  College. 

The  University  of  North  Carolina  then  filed  a  motion  fpr 
leave  to  intervene  and  accompanied  it  with  their  answer 
and  cross  claim,  wherein  they  set  up  their  claim  to  tljis 
memorial.  .  ! 

The  matter  was  heard  on  motion  for  summary  judg¬ 
ment,  and  Mr.  Justice  Bailey  held — and  he  reluctantly  did 
so,  as  he  said — that  he  was  bound  by  the  case  of  Graff  v. 
Wallace,  in  our  Court  of  Appeals,  and  that  the  doctrine  of 
cy  pres  did  not  apply  in  the  District  of  Columbia;  conse¬ 
quently,  that  that  part  of  the  will  which  pertained  to  tthe 
charitable  trust  was  null  and  void. 

The  case  then  went  to  the  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  and  the  Court  of  Appeals  reversed 
Justice  Bailey,  holding  that  the  dominant  intention  of  fee 
testator  was  the  establishment  of  this  art  center  in  fee 
South  and  that  the  case  of  Graff  against  Wallace  was  hot 
controlling  and  that  the  doctrine  of  cy  pres  was 
6  applicable  to  the  District  of  Columbia;  and  fee 
Court  of  Appeals  remanded  the  case  for  furfeer 
proceedings.  On  the  strength  of  that  mandate,  this  coiirt 
then  entered  the  following  order. 

Mr.  Cummings  calls  my  attention  to  the  fact  that  a  peti¬ 
tion  for  a  writ  of  certiorari  was  filed  with  the  Supreme 
Court  and  was  denied. 

The  pertinent  provision  of  the  judgment  of  the  coilirt, 
to  which  we  now  direct  our  attention,  is  as  follows : 

“That  the  defendants  and  cross-claimants,  Edson  B. 
Olds,  Jr.,  and  the  American  Security  and  Trust  Company, 
trustees  as  aforesaid,  be  and  they  hereby  are  authorised 
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and  directed  to  make  an  investigation  of  and  to  report  to 
this  court,  with  their  recommendations  in  regard  thereto, 
all  of  the  facts  deemed  by  said  trustees  to  be  pertinent  to 
a  determination  by  the  court  as  to  whether,  in  order  to 
carry  out  the  spirit  of  testator’s  intentions  as  expressed 
in  his  will  and  as  expressed  to  the  trustees  by  other  means, 
The  University  of  North  Carolina  or  Rollins  College,  or 
either  of  said  institutions,  should  be  designated  as  the  site 
for  the  museum  in  the  place  and  stead  of  Duke  University, 
and  to  administer  the  educational  and  charitable  trust  pro¬ 
visions  of  the  decedent’s  will  therein  directed  to  be  admin¬ 
istered  by  Duke  University.” 

The  Court:  What  is  the  date  of  that  judgment?  I  want  to 
locate  it  in  the  file. 

Mr.  Burroughs :  March  13, 1944.  I  might  add  that 
7  that  judgment  also  served  to  realign  the  parties.  It 
dropped  relatives. 

The  Court:  Yes,  I  see  it  here. 

Mr.  Burroughs:  Thereafter,  there  were  some  further 
legal  skirmishes,  which  I  do  not  think  are  particularly 
pertinent  to  this  proceeding. 

In  any  event,  the  trustees  then  directed  a  letter  to  the 
University  of  North  Carolina,  or  to  counsel  for  the  Uni¬ 
versity  of  North  Carolina,  and  to  counsel  for  the  Rollins 
College,  and  asked  them  to  supply  certain  information 
which  they  thought  was  pertinent  to  a  fair  determination 
by  the  trustees  of  this  matter,  and  they  asked  some  thir¬ 
teen  or  fourteen  questions  of  both  institutions.  Informa¬ 
tion  was  supplied  to  them  pursuant  to  that  letter  of  in¬ 
structions  and  requests,  and  briefs  were  filed.  The  trustees 
made  a  trip  to  Winter  Park,  Florida,  the  home  of  Rollins 
College.  They  made  a  quite  extensive  tour  of  Florida. 
Also  they  made  a  trip  to  the  campus  of  the  University  of 
North  Carolina  and  the  adjacent  colleges  in  that  section. 

Then  they  filed  a  report,  wherein,  after  reciting  these 
preliminary  features  which  I  have  related,  and  conversa¬ 
tions  which  the  testator  is  alleged  to  have  had  with  one  of 


the  trustees,  the  individual  trustee  Olds,  they  recited  what 
steps  they  had  taken  to  make  a  personal  investigation  bf 
both  institutions,  and  they  recited  their  findings  both 

8  as  to  the  University  of  North  Carolina  and  as  to 
Rollins  College.  They  came  up,  then,  with  the  conclu¬ 
sion  that  the  University  of  North  Carolina  was  better  fitted 
and  able  to  carry  out  the  spirit  of  the  testator’s  intentions 
as  expressed  in  his  will  and  as  expressed  to  the  trustees  by 
other  means  than  Rollins  College,  and  they  recommenced 
that  an  order  be  entered  herein  directing  them  to  build  tnis 
memorial  on  the  campus  of  the  University  of  No^th 
Carolina. 

The  Court:  You  represent  Rollins  College,  and  your  con¬ 
tention  is  that  the  Rollins  College  should  be  selected  tor 
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that  purpose? 

Mr.  Burroughs :  That  is  correct,  sir. 

The  Court:  I  suppose  you  have  the  burden  of  sho 
that  the  report  of  the  trustees  should  not  be  confirrfied. 
The  burden  is  on  you?  J 

Mr.  Burroughs :  I  think  that  is  correct,  sir,  although 
do  not  admit  or  concede  in  any  sense  of  the  word  that 
report  is  in  any  sense  more  than  advisory.  We  do  not  tl^ink 
it  is  binding  on  the  Court  as  to  findings. 

The  Court :  I  presume  it  is  not  binding ;  but  even  s^>,  I 
should  say  the  burden  would  be  on  you  to  show  that  i^  is 
erroneous  and  should  not  be  confirmed. 

Mr.  Burroughs.:  That  is  correct.  We  filed  numerous  ex¬ 
ceptions  to  that  report,  both  as  to  the  failure  to  find  ber- 
tain  facts  and  as  to  the  conclusions  drawn.  At  the 

9  outset,  let  me  say  to  Your  Honor  that  we  hav$  no 
quarrel  with  the  University  of  North  Carolina.  We 

admit  gladly  that  it  is  a  very  excellent  institution. 

The  Court :  I  do  not  think  there  is  any  doubt  that  poth 
institutions  are  fine  institutions.  I  think  the  burden  i^  on 
you  to  show  why  Rollins  College  should  get  this  bequest  in 
preference  to  the  University  of  North  Carolina. 
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Mr.  Burroughs :  That  is  right,  sir.  I  should  add  also  that 
we  do  not  for  a  second  impugn  the  integrity  of  the  trustees 
in  any  sense  of  the  word. 

The  Court:  I  understand  that. 

Mr.  Burroughs:  Prior  to  making  his  will  in  1938,  Mr. 
Ackland  made  a  will  in  1936,  on  December  5,  and  he  said 
this,  in  substance:  that  he  had  not  contacted  either  Duke 
University  or  the  University  of  North  Carolina — 

The  Court :  May  I  interrupt  you,  Mr.  Burroughs  ?  I  think 
I  ought  to  say  to  counsel,  since  I  notice  that  one  of  the 
trustees  is  the  American  Security  and  Trust  Company,  that 
I  have  an  account  in  the  American  Security  and  Trust 
Company.  I  do  not  know  whether  that  would  disqualify 
me  or  not. 

Mr.  Burroughs :  It  would  not,  so  far  as  we  are  concerned, 
Your  Honor. 

The  Court:  But  I  want  counsel  to  know  that. 

Mr.  Cummings:  I  congratulate  Your  Honor. 

Mr.  Burroughs :  In  this  will  of  1936,  in  December, 
10  he  recited  the  fact  that  he  had  not  contacted  any  one 
of  the  three  institutions — Duke,  North  Carolina,  or 
Rollins.  That  will  contained  provisions  more  or  less  simi¬ 
lar  to  those  in  this  1938  will  which  we  now  have  under 
consideration.  It  provided  that  this  memorial  should  be 
built  on  the  campus  at  Duke  University.  If  permission 
could  not  be  obtained  to  build  it  there,  then  it  should  be 
built  on  the  campus  of  the  University  of  North  Carolina. 
If  not  there,  then  on  the  campus  of  Rollins  College. 

Incidentally,  I  may  say  that  Mr.  Ackland  was  a  winter 
resident  and  owned  a  winter  home  in  Ormond  Beach, 
Florida,  which  is  60  or  65  miles  from  Winter  Park. 

After  making  that  will,  and  sometime  in  late  1936,  his 
trustees  urged  upon  him  the  desirability  of  battening 
down,  so  to  speak,  or  buttoning  up,  some  of  the  provisions 
of  that  trust  to  make  sure  that  there  was  not  to  be  any 
hitch  after  he  died;  whereupon  he  wrote,  on  December  5, 
1936,  a  letter  identical  in  its  terms — and  I  am  now  reading 
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from  the  trustees’  report — to  each  one  of  the  three  insti¬ 
tutions,  in  which  he  said : 

4  4  I  am  the  owner  of  some  valuable  paintings  and  statu¬ 
ary  and  have  thought  of  building  and  endowing  a  gallery 
in  connection  with  a  southern  university.  Before  mak¬ 
ing  my  will,  I  should  like  to  know  whether  such  a  gift 
would  be  acceptable  and  under  what  conditions  the  gift 
would  be  received.” 

11  The  Court:  To  whom  was  that  letter  addressed? 

Mr.  Burroughs:  It  was  addressed  to  Duke  Uni¬ 
versity,  the  University  of  North  Carolina,  and  Rollins 
College — all  three  of  them — on  the  same  day. 

4  4  The  style  of  architecture  is  to  be  in  keeping  with  other! 
buildings  and  the  site  I  would  expect  the  University  td 
furnish.  In  regard  to  other  particulars — which  do  not 
occur  to  me  at  the  moment — I  should  be  glad  to  be  informed 
through  the  authorities.” 

Following  receipt  of  that  letter,  Rollins  College  com 
tacted  Mr.  Ackland,  as  did  Duke  University.  I  do  noj; 
know  that  Mr.  Ackland  saw  any  official  at  Duke  University 
at  that  particular  time;  but,  in  any  event,  they  were  ip 
contact,  as  the  trustees  report,  as  also  were  the  officials  at 
Rollins  College. 

Now,  in  response  to  that  letter,  the  Dean  of  Administra¬ 
tion  at  the  University  of  North  Carolina  by  letter  of  De¬ 
cember  17,  1936,  wrote  to  Mr.  Ackland  as  follows : 

4  4  Your  gracious  letter  of  December  15  has  been  received. 
It  addresses  us  on  a  point  in  which  we  are  making  decided 
progress  in  the  University  of  North  Carolina  at  Chapel 
Hill,  in  that  we  have  recently  organized  a  Department  pf 
Art  and  will  on  January  15  open  a  modest  art  gallery  on  a 
permanent  basis.  We  have  not  been  able  to  secure  a 
permanent  collection  for  this  gallery  but  are  just 

12  now  using  good  rental  collections.  We  are,  of  course, 
deeply  interested  in  permanent  collections. 

“This  statement  shows  our  great  interest  in  what  ypu 
have  to  say  in  your  letter.  I  am  taking  the  liberty,  the^e- 
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fore,  of  referring  your  letter  to  Dr.  Glen  Haydon,  chairman 
of  onr  Committee  on  Art,  and  I  am  asking  him  to  secure 
information  from  you  and  to  advise  us.,, 

On  January  14,  which  was  some  months  later,  Dr.  Hay¬ 
don  addressed  this  letter  to  Mr.  Ackland : 

“Your  letter  of  December  15,  together  with  Dean  House’s 
reply  of  December  17,  has  been  referred  to  the  Committee 
on  Art.  The  Committee  is  very  much  interested  in  the  pos¬ 
sibility  of  any  arrangement  such  as  you  suggest  in  your 
letter,  and  in  order  to  proceed  with  consideration  of  the 
proposition” — and  this  is  very  important,  Your  Honor — 
“we  should  like  to  have  some  further  information  with  re¬ 
gard  to  your  collection.  Perhaps  it  would  be  helpful  if  you 
could  send  us  a  catalogue  or  a  descriptive  list  of  your  col¬ 
lection  and  give  us  some  information  on  the  size  and  nature 
of  the  building  and  endowment  that  you  have  in  mind. 

u  Person  Hall,  our  present  art  building,  is  small  and  is 
being  used  by  the  art  department  in  part  for  instruction 
purposes.  The  committee  has  in  mind  that  the  gallery  space 
should  be  used  for  temporary  exhibits.  We  should  be  very 
interested  in  a  building  which  might  be  used  for  a  perma¬ 
nent  collection. 

13  “In  closing,  may  we  express  our  appreciation  for 
your  thinking  of  the  University  of  North  Carolina  in 
this  connection?” 

I  want  to  advert  to  that  shortly. 

I  called  your  Honor’s  attention  to  the  fact  that  a  request 
for  a  catalogue  of  his  collection  was  very  important  at  that 
time.  Thereafter,  Mr.  Ackland,  in  February  of  1937,  vis¬ 
ited  the  campus  of  Rollins  College.  He  discussed  with  Dr. 
Holt,  president  of  the  University,  and  others  the  selection 
of  the  site  where  this  building  might  be  placed.  He  dis¬ 
cussed  with  them  various  and  sundry  features  of  this  me¬ 
morial.  At  that  time  he  told  them  that  he  had  eliminated 
the  University  of  North  Carolina  from  consideration.  They 
got  the  impression,  so  they  say  in  their  affidavits,  that  in 
some^way  the  University  of  North  Carolina  had  offended 
him. 
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Now,  I  want  to  call  Your  Honor’s  attention  again  to  the 
fact  that  he  said  in  his  letter : 

“Before  making  my  will,  I  should  like  to  know  whether 
such  a  gift  would  be  acceptable  and  under  what  conditions 
the  gift  would  be  received.  The  style  of  architecture  is  to 
be  in  keeping  with  other  buildings  and  the  site  I  would 
expect  the  University  to  furnish.  In  regard  to  other  par¬ 
ticulars — which  do  not  occur  to  me  at  the  moment — I  should 
be  glad  to  be  informed  through  the  authorities.”  j 
14  It  is  entirely  possible,  although  we  have  nothing 
to  state  it  in  so  many  words,  that  Mr.  Ackland  'wfas 
piqued  at  the  fact  that  instead  of  giving  him  the  inforn|ia- 
tion  which  he  was  seeking  in  his  letter,  they  wrote  back  aJnd 
asked  him  for  a  catalogue  of  his  art  objects,  and  so  on.  In 
any  event,  he  made  a  definite  statement  that  he  had  elipii- 
nated  the  University  of  North  Carolina.  1 

The  Court:  To  whom  was  that  statement  made? 

Mr.  Burroughs:  That  statement  was  made  to  Dr.  Holt, 
president  of  Rollins ;  it  was  made  to  Dr.  Groover,  who  T^as 
one  of  the  members  of  the  board  of  trustees  and,  I  think, 
of  the  faculty;  and  also  we  have  numerous  affidavits  to  his 
making  statements  to  his  relatives,  friends,  and  others  that 
he  had  only  two  institutions  in  mind  at  that  time :  one  was 
Rollins  College,  and  the  other  was  Duke  University. 

Before  he  left  the  campus  of  Rollins,  he  told  Dr.  Holt — 
and  this  is  undenied — that  were  it  not  for  the  fact  that  he 
had  promised  Dr.  Few  at  Duke  University  that  he  would 
not  make  a  final  decision  until  he  visited  Duke,  he  would 
then  make  up  his  mind  right  then  and  there. 


He  left  Rollins,  and  on  May  1,  1937,  he  went  to  see  Dr. 
Few  at  Duke  University.  At  that  time  Dr.  Few  evidently 
did  everything  he  could — I  do  not  blame  him  for  it — to  per¬ 
suade  Mr.  Ackland  to  leave  this  memorial  to  Duke  Univer¬ 
sity.  He  assured  him — 

15  The  Court:  Duke  University  is  out  of  the  picture? 
Mr.  Burroughs :  It  is  out  of  it.  | 

The  Court :  It  is  out  of  consideration  now  because  jt  de¬ 
clined? 
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Mr.  Burroughs :  It  declined,  yes. 

The  Court :  Declined  the  bequest  ? 

Mr.  Burroughs :  That  is  right.  The  reason  I  touch  upon 
that,  your  Honor,  is  that  our  contention  is  that  had  it  not 
been  for  the  extreme  pressure  which  was  put  upon  Mr.  Ack- 
land  by  Dr.  Few  at  Duke,  he  would  have  designated  Rollins 
College  as  the  site  for  this  memorial. 

The  Court:  May  I  go  into  that?  I  have  to  start  with  the 
will  and  the  decree  of  the  court. 

Mir.  Burroughs :  That  is  right ;  I  am  coming  to  that  right 
now.  The  Court  of  Appeals  said  this,  at  page  3  of  the 
opinion.  I  simply  have  the  printed  opinion  here. 

The  Court:  Have  you  the  citation? 

Mr.  Burroughs:  It  is  78  Appeals  D.  C.  155. 

Mr.  Larson:  I  have  a  slip  copy  of  that,  Your  Honor, 
which  may  be  a  convenient  way  to  look  at  it. 

The  Court:  Thank  you.  You  may  proceed,  Mr.  Bur¬ 
roughs.  I  remember  reading  this  when  it  came  down. 

Mr.  Burroughs :  I  shall  begin  near  the  bottom  of  page  2 : 

“Interviews  and  letters  followed  between  the  testator 
and  President  Few  of  Duke  University,  and  between  the 
testator  and  President  Holt  of  Rollins  College.  Pres- 
16  1  ident  Few  gave  the  testator  oral  and  written  assur¬ 
ances  that  the  building  contemplated  by  the  testator 
would  be  constructed  upon  the  campus  of  Duke  University 
and  urged  that  he  change  his  will  of  May  4,  1936,  to  desig¬ 
nate  Duke  University,  alone,  as  the  site  for  the  same.  He 
tendered  to  the  testator  the  services  of  a  member  of  the 
Duke  Endowment  Board  to  prepare  a  new  will.  He  furn¬ 
ished  to  the  testator  the  services  of  the  architect  of  Duke 
University,  who  drew  plans  for  the  proposed  gallery  or 
museum.  He  visited  the  testator  in  Washington  and  in¬ 
vited  him  to  visit  Duke  University.  He  expressed  a  heart¬ 
felt  common  interest  with  the  testator  in  the  ‘cause  of  art 
in  the  South.’  While  engaged  in  these  blandishments,  Few 
attempted — for  what  reason  does  not  clearly  appear — to 
persuade  the  testator  to  make  either  an  inter  vivos  gift  or 
a  direct  bequest  to  Duke  University  instead  of  providing 


for  administration  of  his  estate  in  trust  as  he  had  done  in 
his  1936  will.” 

The  Court :  Yes,  I  have  read  that. 

Mr.  Burroughs :  Very  well,  sir. 

Now,  it  is  our  contention  that  before  Mr.  Ackland,  the 
testator,  was  exposed  to  Dr.  Few’s  persuasion,  he  had  only 
one  institution  in  mind,  and  that  was  Rollins  College.  When 
he  left  Duke  University  and  returned  to  Washington,  he 
wrote  to  Dr.  Few  on  May  10,  1937,  the  following  letter,  the 
pertinent  part  of  which  I  shall  read.  This  is  what  he 
said : 

17  ‘ ‘Dear  Dr.  Few: 

‘‘For  some  years  I  have  contemplated  leaving  af¬ 
ter  my  death  all  the  pictures,  statues,  my  collection  of  autog¬ 
raphy,  et  cetra,  to  some  southern  college,  with  a  number 
of  family  portraits,  in  a  gallery  containing  my  tomb.  After 
going  through  a  list  of  colleges  in  Southern  States  (my 
birthplace),  my  choice  narrowed  down  to  Rollins  College 
and  Duke  University.  Until  my  recent  visit  to  Duke,  I  was 
in  favor  of  Rollins,  which  President  Hamilton  Holt  has 
raised  from  insignificance  to  the  foremost  educational  in¬ 
stitution  of  Florida ;  but  the  endowment  is  small,  and  Presi¬ 
dent  Holt  is  not  immortal.” 

That  last  phrase,  we  respectfully  submit,  resulted  from 
the  blandishments  which  the  Court  of  Appeals  found  Dr. 
Few  had  practiced  on  the  testator. 

Now,  the  record  as  reported  by  the  trustees  shows  two 
very  significant  things.  After  receipt  by  Mr.  Ackland,  the 
testator,  of  the  letter  from  the  University  of  North  Caro¬ 
lina — the  second  letter,  requesting  certain  information  from 
him  as  to  his  art  pieces,  and  so  on — he  never  made  any  re¬ 
ply,  although  that  letter  specifically  asks  of  him  certain 
questions. 

The  Court:  He  included  the  University  of  North  Caro^ 
lina  in  his  will? 

Mr.  Burroughs :  His  first  will,  of  1936 ;  we  are  now  talk-j 
ing  about  1937. 
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18  Secondly,  when  he  went  to  visit  Duke  University 
in  1937,  in  May,  he  did  not  contact  anyone  at  the  Uni¬ 
versity  of  North  Carolina,  nor  did  he  go  near  the  campus, 
although  it  was  only  8  miles  from  Duke,  where  he  happened 
to  be.  That,  I  think,  very  substantially  bears  out  the  state¬ 
ment  which  he  made  in  his  letter  of  May  10,  1937,  to  Dr. 
Few’,  that  after  making  a  complete  canvass  of  the  colleges 
of  the  South,  he  had  eliminated  all  but  tw’o — Rollins  and 
Duke ;  and  until  he  had  got  to  Duke,  it  was  Rollins  that  was 
first  in  his  mind. 

Now,  as  I  stated  to  your  Honor  before,  the  trustees  have 
made  numerous  findings  and  conclusions  with  respect  to 
this  case.  My  appraisal  of  their  findings  and  conclusions 
is,  first,  that  they  considered  the  University  of  North  Caro¬ 
lina  to  be  as  nearly  like  Duke  University  as  two  institu¬ 
tions  could  be.  They  were  very  closely  situated,  only  8 
miles  apart;  consequently,  the  surroundings  of  Duke  w’ere 
more  or  less  those  of  the  University  of  North  Carolina. 
They  felt  that  from  the  standpoint  of  finances  North  Caro¬ 
lina  was  stronger  than  Rollins. 

The  Court :  The  University  of  North  Carolina  is  a  state 
university? 

Mr.  Burroughs :  Yes,  it  is  a  state  university. 

The  Court:  Is  it  not  supported  by  appropriated  funds? 

Mr.  Burroughs :  It  is. 

The  Court :  Duke  is  an  endowed  institution  ? 

19  Mr.  Burroughs:  Duke  is  an  endowed  institution. 

The  Court:  What  about  Rollins? 

Mr.  Burroughs :  Rollins  is  an  endowed  institution — priv¬ 
ately  endowed. 

Before  coming  to  the  question  of  whether  the  University 
of  North  Carolina  surpasses  Rollins  College  in  the  matter 
of  art  and  as  an  art  center,  on  page  24  of  the  findings  with 
respect  to  the  University  of  North  Carolina — that  is  the 
summary  of  revenue  and  expenditures — Your  Honor  will 
see  that  for  the  years  1938  to  1943  the  University  of  North 
Carolina  had  excess  of  expenditures  over  institutional  reve¬ 
nue  running  from  $705,000  to  as  high  as  $856,000;  and  had 
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it  not  been  for  the  fact  that  the  State  of  North  Carolina- 
came  to  its  rescue,  they  would  have  been  in  the  red  through¬ 
out.  , 

The  Court:  Well,  that  is  a  state  institution.  You  would 
expect  the  State  to  appropriate  money  for  its  support, 
would  you  not? 

Mr.  Burroughs:  That  is  correct,  sir. 

The  Court :  I  mean  that  is  the  way  it  is  supported. 

Mr.  Burroughs :  That  is  absolutely  correct.  I  am  point¬ 
ing  now  to  the  question  of  whether  one  institution  is  better 
run  financially  than  the  other.  While  Rollins,  of  course, 
does  not  compare  in  size  with  the  University  of  North  Caro¬ 
lina,  Rollins  had  less  deficit  throughout  its  entire  operation 
during  those  years  than  the  University  of  North  Carolina 
did  in  any  one  year. 

20  The  Court :  How  does  the  size  of  the  student  body 
of  the  two  institutions  compare? 

Mr.  Burroughs :  Rollins  is  limited  under  present  policy! 
to  a  maximum  of  500  students.  They  have,  I  think,  in  the 
neighborhood  of  400-some.  The  University  of  North  Caroj 
lina,  I  believe,  in  the  year  in  which  this  report  was  made 
had  some  3,758  or  3,857.  So  its  student  body  is  consider 
ably  larger ;  there  is  no  question  about  that. 

The  Court :  One  is  a  large  university,  and  the  other  is  ^ 
small  college. 

Mr.  Burroughs :  That  is  very  true,  sir. 

Now,  I  want  to  point  to  the  findings  which  the  trusteed 
made  with  respect  to  art  at  the  two  institutions  at  thajt 
time.  Bear  in  mind,  if  Your  Honor  please,  that  the  sol^ 
and  dominant  purpose  of  this  testator  was  to  establish  aii 
art  memorial. 

The  Court:  Yes.  I  was  wondering  which  of  the  two  in¬ 
stitutions  features  or  emphasizes  art  more  than  the  othet. 
If  there  is  any  comparison  between  them,  I  should  thi^k 
that  would  be  an  important  factor. 

Mr.  Burroughs:  Yes.  I  am  going  to  stick  to  the  findings 
of  the  trustees  with  respect  to  that.  They  say: 
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4 ‘The  art  collection  in  the  University  Library  numbers 
about  5,000  volumes,  including  for  the  most  part  a  complete 
file  of  leading  art  journals  and  a  collection  of  about 

21  2,000  mounted  protographs  of  art  masterpieces  illus¬ 
trating  the  various  schools  of  art  and  architecture.” 

The  Court:  From  what  finding  are  you  reading! 

Mr.  Burroughs :  Finding  14,  at  the  top  of  page  18,  now, 
sir. 

“Other  objects  of  art  in  the  general  Library  are  por¬ 
traits  of  distinguished  men,  a  collection  of  Chinese  and 
Japanese  art  objects,  ivory  carving  from  India,  and  sev¬ 
eral  statues  in  marble,  bronze,  and  wood.” 

Then,  going  over  to  page  19,  at  the  foot  of  the  page,  find¬ 
ing  19,  there  is  this : 

“The  Art  Department  of  the  University  is  housed  in  a 
separate  building  which  includes,  in  addition  to  classroom 
facilities,  a  small  art  gallery  known  as  the  Person  Art 
Gallery,  and  a  special  art  library.  The  art  reference  li¬ 
brary  contains  about  1,200  books  on  art,  about  12,000  photo¬ 
graphs  of  art,  and  about  5,000  lantern  slides,  all  of  which 
are  used  in  the  art  history  lectures  and  loaned  to  other 
schools  and  colleges  throughout  the  State.  * 

“The  Art  Department  at  the  University  of  North  Caro¬ 
lina  is  a  comparatively  recent  addition  and  is  still  in  the 
stage  of  growth  and  development.” 

Now,  there  is  no  mention  made  in  the  trustees’  findings 
that  this  Art  Department  at  the  University  of  North  Caro¬ 
lina  was  not  founded  until  142  years  after  the  University 
was  established  and,  I  think,  approximately  a  few 

22  months  after  Mr.  Ackland  first  wrote  them  this  letter 
telling  them  that  he  was  interested  in  establishing  a 

memorial  at  their  University. 

!  The  Court:  Does  Rollins  College  have  courses  in  art! 

I  notice  that  findings  21  and  22  indicate  that  the  University 
of  North  Carolina  has  courses  in  art. 

Mr.  Burroughs:  I  was  simply  getting  on,  to  finish  up 
with  North  Carolina. 

The  Court:  Well,  proceed  in  your  own  way. 


Mr.  Burroughs:  That  is  the  extent  of  their  art,  as  the 
trustees  found  it. 

In  finding  3  of  Rollins  College,  they  say : 

“An  interest  in  art  education  was  shown  at  Rollins  Col¬ 
lege  from  the  very  beginning.” 

The  Court:  What  finding? 

Mr.  Burroughs :  Finding  3,  page  27. 

“An  interest  in  art  education  was  shown  at  Rollins  Col¬ 
lege  from  the  very  beginning.  The  first  catalogue  issued 
by  Rollins  College  (1885)  listed  one  ‘teacher  of  art.’  The 
1945  catalogue  lists  three  assistant  professors  and  one  in¬ 
structor  in  art  and  offers  26  courses  in  art. 

“During  the  past  60  years  Rollins  has  had  on  its  art 
faculty  many  famous  painters,  sculptors,  illustrators,  in¬ 
terior  decorators,  and  art  educators,  many  of  whom  won 
national  recognition  for  their  creative  work.” 

23  I  am  reading  now  from  finding  10: 

“The  teaching  of  art  at  Rollins  began  with  the 
founding  of  the  college  in  1885.  Continuously  throughout 
the  60  years  of  its  existence  Rollins  College  has  not  only 
taught  art,  but  it  has  steadily  enlarged  this  department, 
and  has  fostered  the  cause  of  art  until  now  its  exhibits  are 
attended  by  people  from  all  over  the  United  States  and  aj 
number  of  the  foreign  countries.  The  Art  Department  i^ 
and  always  has  been  one  of  the  leading  departments  of  th^ 
college,  and  ranks  sixth  in  importance  among  the  21  depart} 
ments  of  the  college.” 

I  may  say  that,  according  to  the  North  Carolina  exhibit^ 
its  art  department  ranks  29th  out  of  the  30  college  course^ 
it  has.  It  is  29th  from  the  top  out  of  30.  In  addition  t<j> . 
that,  we  find  this : 

“Sixty  percent  of  the  students  in  Rollins  College  take 
one  or  more  art  courses  during  their  college  career,  and  th£ 
number  of  students  majoring  in  art  compares  favorablV 
with  the  number  of  students  majoring  in  any  other  depart¬ 
ment  of  the  college.  Large  numbers  of  persons  other  than 
students  have  taken  and  are  taking  adult  education  courses 
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in  art  appreciation  and  are  participating  regularly  in  the 
exhibits.” 

May  I  interrupt  myself  to  say  there,  Your  Honor,  that 
although  60  percent  of  the  students  of  Rollins  College  take 
art,,  2  percent  of  the  students  at  the  University  of  North 
Carolina  take  art. 

24  ‘ ‘  Thousands  of  visitors  yearly  visit  Rollins  during 
the  winter  months  for  its  cultural  attractions,  such 

as  the  monthly  loan  art  exhibits,  the  Bach  Music  Festival, 
chapel  services,  the  Animated  Magazine,  adult  educational 
programs,  Inter- American  program,  Annie  Russell  Theatre 
plays,  conferences,  lectures,  and  institutes.  Some  of  the 
most  distinguished  residents  of  Central  Florida  have  first 
come  to  Rollins  as  visitors.” 

They  do  not  make  this  as  a  specific  finding,  but  it  is  in 
the  record  that  in  one  10-day  period,  when  they  had  an  art 
exhibit,  there  were  22,000  visitors  at  this  little  college. 

*  4  The  departmental  art  library  at  Rollins — as  distin¬ 
guished  from  the  general  college  library  which  also  con¬ 
tains  more  than  1,200  volumes  devoted  to  art — consists  of 
2,000  carefully  chosen  volumes  and  5,000  mounted  pic¬ 
tures.” 

The  Court:  I  have  glanced  over  the  findings,  Mr.  Bur¬ 
roughs,  so  you  do  not  have  to  read  them  word  for  word. 

Mr.  Burroughs:  I  say  to  your  Honor,  then,  that  from 
these  findings  the  conclusion  is  inescapable  that  Rollins  so 
far  exceeds  the  University  of  North  Carolina  in  the  ad¬ 
vancement  of  art  that  it  is  hardly  possible  to  compare  the 
two.  » 

So  far  as  the  size  of  the  University  of  North  Carolina 
as  compared  with  Duke  University  is  concerned,  we  say 
that  that  is  not  material,  because  the  foremost  thing  this 
man  had  in  his  mind  was  to  establish  a  great  art  center  in 
the  South.  Numbers  of  students — great  numbers  of 

25  students — do  not  take  an  interest  in  art.  The  old 
saying, 1  ‘  The  place  to  sell  your  peanuts  is  where  they 

eat  them,”  is  true  in  art  as  well  as  in  anything  else.  If  we 
are  going  to  foster  interest  in  art,  then  we  have  to  take 
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art  where  the  people  are  interested  or  where  they  will  come 
to  it ;  and  there  is  absolutely  nothing  in  this  record  to  indi¬ 
cate  that  art  is  of  any  great  moment  at  the  University  of 
North  Carolina  or  that  they  had  ever  been  interested  in 
any  sense  of  the  word  prior  to  1937,  when  they  first  received 
word  of  this  will. 

Now,  we  are  told  that  the  University  of  North  Carolina 
has  a  great  extension  service,  which  can  be  made  available 
to  the  people  throughout  North  Carolina.  Well,  I  cannot 
imagine  that  Mr.  Ackland  intended  in  his  will  that  the  art 
objects  which  he  put  in  this  museum  should  be  sent  around 
the  State  of  North  Carolina  for  the  people  to  see.  We  are 
told  that  the  university  press  of  the  University  of  North 
Carolina  will  be  a  wonderful  outlet  for  publications  on  the 
works  of  art.  We  have  had  submitted  to  us  a  list  of  the 
publications  of  the  University  of  North  Carolina  press, 
some  500  of  them,  and  as  far  as  we  have  been  able  to  dis¬ 
cover  there  are  only  three  that  pertain  to  art,  and  at  least 
one  of  them  is  questionable. 

Our  position,  therefore,  is,  if  Your  Honor  please,  that 
although  the  endowment  at  Rollins  College  is  small — and 
the  trustees  have  not  found  that  Rollins  is  incapable  finan¬ 
cially  otherwise  to  handle  this  memorial — and  in  view 
26  of  the  fact  that  the  testator  definitely  made  up  his 
mind  that  he  did  not  want  the  University  of  North 
Carolina  to  have  it,  when  he  wrote  to  Dr.  Few  and  said  he 
had  reduced  his  choice  to  two,  and  that  Rollins  was  his  first 
choice  before  he  came  there,  I  say  to  give  it  to  the  Univer¬ 
sity  of  North  Carolina  now  would  not  only  not  carry  out 
the  spirit  of  the  intentions  of  this  testator  but  would  do 
violence  to  those  intentions. 

Mr.  Cummings :  Is  there  any  objection  to  my  presenting 
what  I  have  to  say  at  this  time,  Your  Honor,  if  it  is  satis¬ 
factory  to  counsel  and  satisfactory  to  Your  Honor? 

The  Court :  You  may  proceed. 


I 


[ 


Additional  Argument  on  Behalf  of  Rollins  College 

Mr.  Cummings :  I  really  do  not  know  that  I  can  add  much 
to  what  has  already  been  said  by  my  learned  associate.  Oi 
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course,  this  is  a  very,  very  important  case.  It  not  only  in¬ 
volves  a  large  sum  of  money,  probably  now  amounting  with 
the  accruals  to  a  million  and  a  half  dollars,  but  it  has  to 
do  with  the  carrying  out  of  a  very  dear  purpose  that  was 
in  the  mind  of  the  deceased  when  he  wrote  his  will. 

My  objection  to  the  report  is  that  it  utterly  confuses  the 
real  issues  that  were  involved  and  reaches  a  false  conclu¬ 
sion.  It  is  not  that  facts  have  been  misstated,  but  that 
many  pertinent  facts  have  been  left  out  or  glossed  over. 
But  even  on  the  basis  of  the  report  itself,  the  conclusions 
which  have  been  reached  by  the  trustees  are  totally 

27  and  absolutely,  in  my  judgment,  unwarranted. 

The  great  difficulty — perhaps  it  is  the  fundamental 
difficulty — with  the  report  is  that  it  makes  the  case  turn 
upon  the  financial  stability  of  North  Carolina  and  perhaps 
the  accidental  fact  that  North  Carolina  is  situated  in  the 
same  State  in  which  Duke  University  is  situated  and  is  of 
about  the  same  size.  The  report,  if  Your  Honor  please, 
completely  overlooks  the  real  purpose  and  wishes  of  the 
testator. 

Now,  the  Court  of  Appeals,  when  it  had  this  matter  be¬ 
fore  it,  took  occasion  to  quote  that  part  of  the  will  in  which 
the  testator  said  that  he  urged  the  executors  and  trustees 
4 “to  carry  out  as  nearly  as  possible  the  spirit  of  my  inten¬ 
tions  as  expressed  herein  and  as  may  be  expressed  to  them 
by  other  means/ 1 

The  Court  of  Appeals  made  the  following  additional  ob¬ 
servation  : 

“The  dominant  idea  in  the  mind  of  the  testator  was  the 
cause  of  art  in  the  South.” 

Now,  therefore,  as  I  understand  it,  with  all  due  respect 
to  the  gentlemen  who  filed  the  report,  the  question  with 
which  we  have  to  deal  is  the  wish  or  desire — the  purpose — 
of  the  deceased,  and  not  with  the  question  of  the  choice  the 
trustees  themselves  think  would  be  a  better  choice.  Now, 
I  implore  the  Court  to  cling  close  to  the  fundamental  ques¬ 
tion,  namely,  As  between  North  Carolina  and  Rollins, 

28  which  would  the  testator  have  chosen*  When  you 
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have  answered  that  question — and  there  is  plenty  of 
evidence  to  indicate  what  the  answer  would  have  been — 
when  you  have  answered  that  question,  you  have  disposed 
of  the  conclusions  in  the  report. 

The  Court:  I  observe  that  the  judgment  of  the  Court 
directs  the  carrying  out  of  the  spirit  of  the  testator’s  in¬ 
tention. 

Mr.  Cummings:  The  will  of  the  testator  himself  urges 
the  executors  “to  carry  out  as  nearly  as  possible  the  spirit 
of  my  intentions  as  expressed  herein” — that  is,  in  the  will 
— “and  as  may  be  expressed  to  them  by  other  means.” 
That  is  a  literal  quotation  from  the  will,  which  was  em¬ 
ployed  by  the  United  States  Court  of  Appeals  when  the 
matter  was  before  that  court. 

Now,  if  I  am  right  in  putting  forth  the  proposition  that 
we  are  concerned  here  with  trying  to  find  out  what  the  real 
wish  of  the  testator  was,  whether  it  was  Rollins  or  North 
Carolina,  then  I  say  that  the  answer  is  so  completely  con¬ 
vincing  and  overwhelming  that  it  should  not  take  very  long 
to  dispose  of  this  case.  I  might  add,  surely  no  choice  shoulcj 
be  made  that  would  be  repugnant  to  the  deceased. 

Now,  my  learned  friend,  Mr.  Burroughs,  has  gone  elabr 
orately  into  certain  facts  in  the  case,  and  so  has  the  report 
itself.  But  in  order  to  crystallize  the  matter  in  mjr 
29  mind,  I  want  to  draw  attention  to  certain  facts  that 
stand  out  clearly;  and,  to  use  an  old  phrase,  as  clearly 
as  a  rose  in  the  snow.  These  are  the  facts.  I  made  a  notje 
of  them.  I 

In  his  first  will,  of  May  4,  1936,  Mr.  Ackland  named  all 
three  universities.  That  is  a  fact.  After  making  a  survey, 
this  ’survey  had  narrowed  his  choice  to  Duke,  North  Caro¬ 
lina,  and  Rollins.  That  was  expressed  in  his  will  of  May  4, 
1936. 

Now,  the  next  significant  fact  is  that  at  that  time  he  had 
not  contacted  any  official  of  any  of  the  universities  named. 
Later,  for  reasons  set  forth  in  the  report,  he  decided  to 
write  identical  letters  to  those  three  universities.  He  heard 
from  them  all — all  three. 


Mow,  apparently  he  was  not  pleased  with  the  answer  he 
received  from  North  Carolina,  perhaps  because  his  letter 
was  not  answered  by  the  president  of  North  Carolina  but 
was  referred  down  the  line  to  lesser  officials  for  answer. 
Or  perhaps  because  North  Carolina  was  more  formal  and 
noncommittal,  and  instead  of  answering  the  questions  that 
the  testator  asked,  propounded  questions  of  its  own  and 
asked  him  to  send  them  a  catalogue.  Or  perhaps  he  had 
formed  a  prejudice  against  a  State-controlled  university. 
But  whatever  was  the  reason,  whatever  our  surmise  may 
be,  the  fact  remains — and  this  also  is  clearly  supported  by 
the  report  of  the  trustees — he  never  answered  either  one  of 
the  two  letters  that  he  did  receive.  He  never  visited  North 
Carolina ;  he  never  contacted  any  of  its  officials ;  and 
30  from  his  standpoint  North  Carolina  was  out. 

If  the  Court  has  any  doubt  even  now  that  that  is 
a  correct  picture  of  the  mind  of  this  man,  that  doubt  is  fur¬ 
ther  resolved  by  further  happenings.  He  visited  Rollins 
College.  He  was  there  in  the  latter  part  of  December,  1936, 
and  in  January,  in  February,  and  in  March,  1937.  He  went 
all  over  the  university;  he  examined  the  very  site  upon 
which  it  was  proposed  to  erect  the  museum  in  which  his 
body  was  to  rest  and  in  which  the  pictures  were  to  be  dis¬ 
played.  The  only  reason  why  he  did  not  at  that  time,  ap¬ 
parently,  say,  “Well,  it  is  all  over;  I  have  settled  it,”  is 
that  he  had  promised  Dr.  Few,  of  Duke  University,  that 
he  would  not  make  up  his  mind  until  he  had  visited  Duke. 

So  to  keep  his  promise,  he  went  up  to  visit  Duke.  He 
went  there  on  May  1, 1937.  Now,  as  my  friend  has  pointed 
out,  one  of  the  most  significant  things  in  this  case — almost 
the  controlling  factor  as  to  the  state  of  mind  of  the  'de¬ 
ceased — is  that  Duke  University  is  only  8  miles  from  North 
Carolina  University,  and  the  roads  are  good.  I  myself  have 
been  there.  He  could  hL^e  been  there  in  10  minutes.  He 
could  have  seen  President  Graham ;  he  could  have  seen  all 
the  officials.  They  would  have  welcomed  him  with  open 
arms,  probably.  But  no.  Either  Dr.  Few  kept  him  away, 
or  else  his  prejudice  against  North  Carolina  kept  him  away. 
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The  fact  remains  that  he  did  not  go  there.  Therefore,  I  ani 
buttressed  further  in  my  proposition  that  the  de- 

31  ceased  had  erased  North  Carolina  from  his  consid¬ 
erations. 

But  there  is  more  evidence  on  this  point.  After  he  had 
looked  over  Duke  and  talked  to  Dr.  Few,  who  is  a  very  per¬ 
suasive  gentleman,  and  being  impressed  by  the  munificenc^ 
of  Duke  University,  perhaps,  he  returned  to  his  home ;  and 
ten  days  later,  or,  to  be  exact,  May  10,  1937,  he  wrote  Dij*. 
Few  a  letter  and  said  that  he  had  selected  Duke.  Now,  i}, 
after  all  that,  the  least  vestige  of  doubt  remains  in  the  minp 
of  anyone,  it  is  dissipated  entirely  by  reading  the  letter 
dated  May  10  that  he  wrote  to  Dr.  Few,  which  letter  unfor¬ 
tunately — and  I  assume  it  is  an  oversight — is  not  included 
in  full  text  in  the  report,  unless  I  have  overlooked  it,  b^t 
it  is  in  the  record,  and  it  is  undisputed.  Now,  this  is  whit 
he  said.  He  said  various  things,  but  this  is  the  essential 
thing.  This  is  May  10,  1937.  It  is  his  letter  to  Dr.  Fe>v, 
saying  why  he  chose  Duke.  ! 

“Until  my  visit  to  Duke,  I  was  in  favor  of  Rollins,  whiih 
President  Hamilton  Holt  has  raised  from  insignificance  to 
the  foremost  educational  institution  in  Florida.  But  tjie 
endowment  is  small,  and  Dr.  Holt  is  not  immortal.’ ’ 

Now,  in  view  of  what  I  have  said,  I  submit  with  the  ut¬ 
most  confidence  that  it  is  not  open  to  challenge  that  tjhe 
second  choice  of  the  deceased  was  Rollins.  His  first  choice 
was  Duke ;  his  second  choice  was  Rollins ;  and  Noijth 

32  Carolina  was  entirely  and  completely  out  of  his  inii^d. 
Let  us  see.  He  made  his  will  on  November  10,  19$8. 

He  died  in  February,  1940.  Dr.  Few  died  in  the  fall  of  1940, 
and  Duke  University  on  September  6,  1941,  declined  ^he 
trust.  I  submit  on  those  facts  alone,  with  nothing  else, 
that  the  gift  should  go  to  Rollins  College,  which  was  the 
testator’s  second  choice,  and  not  to  North  Carolina,  which 
he  did  not  want  to  have  as  the  beneficiary  of  his  gift. 

I  ask  this  further  question :  Why,  upon  what  theory,  u]ion 
what  possible  basis,  should  the  wishes  of  the  testator  be 
disregarded?  The  labored  but  learned  report  of  my  frietids 
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on  the  other  side  seeks,  I  think,  to  spell  out  some  reason; 
and  as  I  read  the  report,  it  is  based  primarily  upon  the 
supposed  greater  financial  ability  of  North  Carolina,  its 
location  in  the  same  State  in  which  Duke  University  is 
situated,  its  long  history,  its  diversified  courses,  and  its 
large  roster  of  students.  That  North  Carolina  excelled 
Rollins  in  financial  strength  and  in  the  other  named  partic¬ 
ulars  was  as  well  known  to  the  testator  as  it  was  to  the 
trustees  or  to  any  of  the  rest  of  us.  But  all  these  consider¬ 
ations  were  brushed  aside  by  the  testator  when  he  left 
North  Carolina  out  and  gave  the  gift  to  Duke.  He  did  not 
need  any  instructions  on  the  question  of  the  financial 
strength  of  North  Carolina.  For  reasons  of  his  own — and 
that  is  one  of  the  prerogatives  of  people  who  leave 
33  estates — for  reasons  of  his  own,  he  preferred 

Rollins,  and  said  so. 

I  would  not  quite  he  content  to  leave  the  matter  there. 
I  am  disposed  to  go  forward  for  a  few  moments,  if  Your 
Honor  will  bear  with  me,  to  indicate  that  there  are  sound 
reasons  for  such  a  preference,  quite  aside  from  mere  irrita¬ 
tion  or  an  objection  to  a  State-controlled  university  or 
because  his  letters  were  not  answered  by  the  right  people, 
or  any  of  the  thousand  things  that  influence  the  minds  of 
individuals. 

The  report — and  I  regret  to  say  this,  but  it  is  part  of  the 
story — the  report  indicates  that  the  record  of  North  Caro¬ 
lina  is  barren  of  the  least  vestige  of  interest  in  art  until 
it  established  a  department  of  art  and  designated  a  build¬ 
ing  in  January,  1937.  Art  at  North  Carolina  is  at  the 
present  time  a  graceful  gesture.  The  Ackland  gift  be¬ 
stowed  upon  North  Carolina  would  be  lost,  swallowed  up, 
in  the  other,  greater,  and  more  diversified  and  important 
activities  of  the  university. 

If  this  gift,  on  the  contrary,  should  go  to  Rollins,  it 
would  not  only  make  Rollins  the  art  center  of  the  South 
but,  so  far  as  universities  are  concerned,  possibly  the  art 
center  of  the  United  States.  Art  at  Rollins  has  been  a 
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chief  concern  from  the  very  beginning  of  the  college — and 
Rollins  College  was  founded  in  1885.  For  60  years  or  more 
it  has  been  expanding — expanding  its  art  courses.  At 
Rollins,  as  my  friend  has  indicated,  60  percent  of  the 

34  students  take  art  courses;  at  North  Carolina,  only 
a  mere  fraction.  During  those  60  years,  Rollins  has 

had  on  its  art  faculty  famous  painters,  sculptors,  illustra¬ 
tors — people  who  have  won  national  fame — and  the  report 
is  generous  enough  to  say  this.  Rollins  has  established  aj 
reputation  for  placing  emphasis  on  art,  especially  in  th^ 
field  of  fine  arts — music,  creative  literature,  and  dramaticsJ 
Its  exhibits  are  visited  by  people  from  all  over  the  United 
States  and  from  foreign  countries — and  that  is  part  of  th^ 
file.  I 

As  early  as  1937  Rollins  was  designated  as  one  of  th^ 
20  colleges  to  receive  an  important  art  gift  from  th«^ 
Carnegie  Foundation.  Rollins  has  collected  more  than  25^) 
valuable  paintings  and  other  art  objects,  including  medi¬ 
eval  manuscripts  and  incunabula. 

Rollins  sponsors  art  exhibits,  and  has  been  doing  so  for 
years,  on  an  extensive  scale,  drawing  thousands  of  studentb 
and  thousands  of  spectators.  Rollins  has  at  the  present 
time  six  of  the  famous  old  masters  of  priceless  value  and 
tapestry  never  to  be  replaced. 

I  submit  that  no  one  can  read  the  trustees  *  long  report 
and  fail  to  reach  the  conclusion  that  in  the  field  of  a^t 
Rollins  is  as  high  above  North  Carolina  as  heaven  is  abo^e 
earth.  There  is  no  comparison.  It  is  literally  true. 
Something  has  been  said,  because  the  testator  indicated 
his  interest  in  it,  about  the  museum  being  in  arcbi- 

35  tecture  consistent  with  the  other  buildings.  Well, 
that  is  possible  at  Duke,  and  it  is  possible  at  Rollins, 

but  it  is  impossible  at  the  University  of  North  Carolina. 
North  Carolina  is  a  lovely,  pleasant,  friendly  place,  but,'  it 
has  the  very  worst  type  of  architecture  in  the  worjd, 
and  I  do  not  know  how  you  are  going  to  be  consistent.  I 
visited  Rollins,  I  visited  North  Carolina,  I  visited  Duke. 
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My  own  conclusions  in  this  matter  are  amply  supported  by 
what  is  already  pointed  out  in  the  trustees  ’  report.  Rollins, 
if  your  Honor  please,  is  an  architectural  gem.  Rollins  is 
everything  in  the  field  or  art  that  could  be  desired  and  is 
superbly  beautiful,  as  well.  It  is  a  lovely  place. 

Now,  why  should  the  gift  go  to  North  Carolina?  For  the 
Court  to  order  it  that  way  would  be  to  frustrate  the  pur¬ 
poses  of  the  testator  in  the  following  particulars.  I  will 
enumerate  them.  It  would  be  to  entrust  the  gift  to  a  uni¬ 
versity  that  has  exhibited  only  the  mildest,  amateurish 
interest  in  art.  It  would  be  to  take  it  away  from  a  college 
where  art  has  been  a  chief  concern  for  60  years.  It  would 
be  to  select  a  location  that  is  pretty  well  to  the  north  of  the 
southern  area,  whereas  Rollins  is  unmistakably  in  the  South. 
Another  frustration  would  be  because  the  testator  had 
excluded  North  Carolina  from  his  considerations  and  had 
written  North  Carolina  off  his  tentative  list.  I  have  not 
the  slightest  doubt  in  the  world  that  if  Dr.  Few  had 
36  not  intervened — and  the  aftermath  was  unfortunate 
— the  original  will  would  have  given  this  gift  to 
Rollins  College. 

I  want  to  be  as  fair  as  I  can  be  about  this,  although,  as 
your  Honor  can  readily  see,  I  feel  rather  deeply  about  it. 
I  feel  strongly  about  it;  put  it  that  way.  But  I  should 
like  to  raise  one  other  question  that  seems  to  be  the  only 
question  that  could  by  any  possibiliy  be  brought  into  this 
case  to  frustrate  the  purposes  of  the  deceased:  Is  Rollins 
strong  enough  to  give  reasonable  assurance  that  it  will 
continue  to  function  in  the  years  to  come?  Now,  no  one 
says  it  is  not  safe  to  entrust  this  gift  to  Rollins.  The  report 
does  not  say  so.  Rollins  was  founded,  as  I  have  said  be¬ 
fore,  in  1885.  It  has  grown  with  the  years,  and  it  now  is 
very  close  to  imposing  limitations  as  to  the  number  of 
students  that  will  be  admitted.  It  is  a  small  college,  but 
there  are  those  who  love  it.  These  words  were  spoken 
many  years  ago  by  a  great  American,  but  they  are 
immortal  words.  Rollins  has  won,  if  Your  Honor  please, 
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a  permanent  place  in  the  life  of  America.  It  has  had  some 
hard  going  during  the  war  years,  like  many  other  univer¬ 
sities  ;  but  do  not  forget  for  an  instant  that  it  has  a  backlog 
of  unlisted  benefactors,  it  is  the  beneficiary  of  gifts,  wil^s, 
life  trusts,  and  legacies,  and  it  is  subject  to  life  interests 
not  carried  on  the  books,  to  an  aggregate  value  of 
$1,500,000.  It  is  a  great  little  university  with  a  great  spirit, 
one  of  the  unusual  colleges  of  this  country,  and  it 

37  is  here  to  stay.  It  is  not  only  useful  and  doing  a 
great  work,  but  it  is  lovely  to  look  upon. 

Now,  the  report,  which  I  trust  I  am  not  disrespectful  in 
suggesting — maybe  I  ought  not  to  say  this,  but  it  strikjes 
me  as  a  banker’s  report,  based  on  the  theory  of  the  better 
financial  risk.  It  does  not  adequately  or  correctly  give  bs 
the  real  picture  of  what  this  Court  is  asked  by  the  repcfrt 
to  do.  Surely  the  wishes  of  the  testator  should  be  honored. 
It  would  be  a  strange  perversion  of  justice,  an  unforgite- 
able,  grievous  mistake,  and  a  bitter  irony  to  snatch  tjiis 
gift  away  from  the  hands  of  the  college  that  clearly  vras 
the  testator’s  second  choice  and  bestow  it  upon  an  institu¬ 
tion  that  the  testator  had  deliberately  rejected. 

I  do  not  believe  that  the  old  gentleman  would  rest  in 
peace  in  a  crypt  on  the  campus  of  North  Carolina.  He  woiild 
think  that  something  was  wrong.  Maybe,  in  the  old  phrase, 
he  would  turn  over  in  his  grave.  I  am  sure  he  would  be 
comforted,  if  Your  Honor  please,  to  know  that  his  gift  had 
gone  to  the  little  college  that  has  done  so  much  in  the  \fav 
of  art  in  the  South,  which  is  what  he  sought  to  foster ;  [the 
college  that  was  his  second  choice  after  Duke;  and  where 
the  gift  would  be  under  the  guidance  of  Dr.  Hamilton  Holt, 
whom  he  had  learned  to  respect  and  trust  and  love. 

38  Argument  on  Behalf  of  the  University  of 

North  Carolina 

Mr.  Lattin:  If  Your  Honor  please,  the  Court  of  Appeals 
determined  that  this  trust  should  be  administered  knd 
carried  into  effect  by  application  of  the  doctrine  of  judicial 


cy  pres.  When  the  case  was  before  this  Court  and  the 
judgment  entered,  the  judgment  comprised,  among  other 
things,  the  following: 

“A  charitable  trust  should  be  carried  into  effect  by  the 
application  of  the  doctrine  of  judicial  cy  pres.” 

I  think  that  perhaps  it  is  advisable  at  the  outset,  in  view 
of  the  fact  that  the  findings  of  the  trustee  were  made  for 
the  purpose  of  aiding  this  Court  in  a  cy  pres  determination, 
to  say  a  word  relative  to  the  true  meaning  and  application 
of  the  doctrine  of  cy  pres,  because,  after  all,  the  findings 
made  by  the  trustees,  which  have  no  relevancy  to  the  cy 
pres  determination,  would  be  of  little  help  to  this  Court  in 
the  performance  of  the  task  before  it. 

The  doctrine  of  cy  pres  is  a  rule  of  construction  and  is 
to  the  effect  that  where  a  general  charitable  trust  is  estab¬ 
lished  to  be  carried  into  effect  by  a  particular  or  prescribed 
mode,  and  that  mode  fails,  then  the  general  charitable  pur¬ 
pose,  nevertheless,  shall  not  fail. 

The  Court:  I  am  familiar  with  the  doctrine  of  cy  pres. 

Mr.  Lattin :  I  wanted  to  mention  it  because  it  seems  to  me 
that  the  principal  approach  of  Rollins  College  in  this  case 
manifests  a  definite  misconception  of  the  doctrine 
39  of  judicial  cy  pres.  I  want  to  say,  then,  that  the 
doctrine  does  not  mean  that  the  Court  is  to  make  a 
new  will  for  the  testator,  but  rather  that  the  will  he  made 
is  to  be  carried  into  effect  just  exactly  as  he  wrote  it  or 
as  nearly  as  possible.  Now,  that  would  mean  in  this  case 
that  the  will  of  the  testator  should  be  carried  into  effect  as 
nearly  as  possible  in  accordance  with  its  terms;  and  then 
when  we  come  to  that  point  in  the  will  where  he  named 
Duke  University,  to  name  a  substitute  for  Duke  which  is 
as  nearly  like  Duke  as  possible  in  those  essential  attributes 
which  would  best  result  in  the  accomplishment  of  his  gen¬ 
eral  charitable  purpose — the  advancement  of  the  cause  of 
art  in  the  South. 

I  submit  that  it  is  seldom  possible  to  find  an  institution 
which  so  closely  resembles,  which  so  apparently  approaches 
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in  the  important  particulars  of  similarity  the  institution 
named  by  the  deceased — Duke  University,  in  this  case — asj 
does  the  University  of  North  Carolina.  First,  as  to 
financial  stability — 

The  Court :  I  do  not  think  anyone  questions  the  financial 
stability  of  the  University  of  North  Carolina.  I  think  il 
would  be  supererogation  to  argue  that. 

Mr.  Lattin:  I  am  not  going  to  argue  the  financial  sta^ 
bility  of  the  University  of  North  Carolina,  in  view  of  thd 
fact  that  it  has  been  conceded,  virtually;  but  I  do  want  to 
say  that  the  testator  had  definite  misgivings  relativ^ 
40  to  the  financial  stability  of  Rollins  College.  H4 
specifically  mentioned  the  fact  that  its  endowment? 
were  small.  That  was  before  he  made  his  last  will.  If  th^ 
testator  had  doubts  and  misgivings  at  that  time  about  th< 
smallness  of  its  endowments,  then  how  much  more  woul^ 
his  doubts  be  justified  now,  because  since  that  time  itfe 
endowments  have  materially  decreased,  and  its  endowment 
income  has  become  less  and  less.  On  the  other  hand — 

The  Court:  Then,  maybe  they  need  this  assistance  more 
than  the  other  college. 

Mr.  Lattin:  It  needs  endowment  assistance  in  order  t|o 
make  it  financially  stable. 

In  a  number  of  other  very  important  and  material 
respects  the  University  of  North  Carolina  and  Duke  Uni¬ 
versity  resemble  each  other,  while  Rollins  College  is 
entirely  dissimilar  from  either.  As  I  say,  I  think  it  is 
very  important — and  the  cases  so  hold — in  a  cy  pres  de¬ 
termination  to  select  an  institution  which  is  as  nearly  lil^e 
the  university  named  by  the  testator  as  is  possible  in  thojse 
important  aspects  which  will  result  in  the  accomplishment 
of  his  general  purpose. 

The  Court :  I  wonder  about  that.  If  it  can  be  determined, 
as  is  contended  by  counsel  for  Rollins  College,  that  it  was 
the  intention  of  the  testator  that  Rollins  College  should  !be 
the  second  choice  and  that  the  University  of  North  Caro¬ 
lina  should  be  excluded,  would  not  the  proper  operation  of 
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the  cy  pres  doctrine  result  in  the  Court’s  awarding 

41  this  gift  to  Rollins  College? 

I  Mr.  Lattin :  I  do  not  think  it  would,  under  a  strict 

interpretation  of  the  application  of  the  doctrine  of  cy  pres ; 
but  I  would  certainly  be  willing  to  concede  that  to  the  Court 
in  this  case  for  purposes  of  argument,  because  I  do  not 
think — as  a  matter  of  fact,  we  will  show  to  the  Court  con¬ 
clusively  that  Rollins  College  wras  not  the  testator’s  second 
choice. 

The  Court:  To  my  mind,  that  is  the  governing  point.  I 
do  not  think  it  is  very  important,  however,  which  of  the 
two  institutions  is  richer  or  which  has  the  larger  student 
body.  If  the  evidence  does  show  what  the  testator  would 
have  done  under  present  circumstances,  then  I  think  that 
is  important. 

Mr.  Lattin :  I  would  like  to  discuss  that  with  Your  Honor. 
The  position  of  Rollins  College,  as  gathered  from  its  pre¬ 
sentation  and  from  the  exceptions  and  objections  filed  with 
this  Court,  seems  to  come  down  to  this.  As  contained  in 
its  presentation,  it  is  primarily  this:  that  Rollins  College 
was  the  testator’s  first  choice,  but  that  in  an  interview 
with  testator  the  president  of  Duke  University  said  some 
unkind  and  erroneous  things  about  Rollins  College,  causing 
testator  to  name  Duke  University  instead  of  his  real  first 
choice,  Rollins  College.  I  note  in  the  argument  that  counsel 
seems  now  to  have  cut  Rollins  down  to  second  choice. 

The  Court:  It  goes  further;  that  he  particularly  excluded 
North  Carolina. 

Mr.  Lattin :  And  that  he  completely  eliminated  the 

42  University  of  North  Carolina;  and  that  now,  there¬ 
fore,  this  Court  should  see  to  it  that  the  benefaction 

should  go  where  the  deceased  would  want  it  to  go.  That  is 
primarily  their  contention. 

The  Court:  I  would  be  glad  to  have  your  comments  on 
that. 

Mr.  Lattin:  The  testator  did  not  eliminate  the  Univer¬ 
sity  of  North  Carolina  as  his  second  choice.  At  the  time 


lie  made  his  last  will,  he  had  a  prior  will,  a  1936  will,  in 
effect,  in  which  he  named  the  University  of  North  Carolina 
as  his  second  choice  and  Rollins  College  as  his  third  choice. 

The  Court :  But  that  was  superseded  in  1938. 

Mr.  Lattin:  Let  me  bring  that  up.  It  becomes  of  impor¬ 
tance  in  the  discussion. 

At  the  time  he  made  the  1936  will,  he  had  not  conferred 
with  any  institutions,  and  the  suggestion  was  made  to  him 
that  it  would  be  advisable  for  him  to  make  sure  that  his 
benefaction  would  be  carried  into  effect  just  as  he  wanted 
it  to  be  if  he  left  that  will  in  effect.  So  he  wrote  those 
letters,  of  which  counsel  has  spoken,  in  December,  1936, 
to  each  of  the  three  institutions.  At  the  time  he  wrote  those 
letters,  Mr.  Ackland  was  in  Florida,  at  his  home  in  Ormond 
Beach,  I  believe  it  is,  about  60  miles  from  Rollins.  In  the 
next  four  or  five  months  or  so  he  had  numerous  contacts 
with  officials  of  Rollins  College  and  exchanged 
43  numerous  letters  both  of  a  personal  and  of  an  offi¬ 
cial  nature  with  them,  and  that  he  went  over  and 
visited  Rollins  College. 

Then,  in  May  of  1937,  he  went  up  and  visited  Duke  Uni¬ 
versity.  Apparently,  after  he  had  inspected  the  facilities 
of  that  school,  he  decided  promptly  that  here,  and  not  sev¬ 
eral  hundreds  of  miles  away,  in  an  entirely  different  section 
of  the  South,  was  located  the  type  and  kind  of  college  or 
institution  that  he  wanted  as  the  setting  for  his  museum. 
So  he  wrote  that  letter  of  May  10, 1937,  which  has  already 
been  read  to  the  Court,  in  which  he  said  he  had  decided] 
upon  Duke;  and  in  that  letter,  which  was  relied  upon  by 
Rollins,  is  the  statement  that  his  choice  had  narrowed  down 
to  Duke  and  Rollins  College. 

I  do  not  know  what  the  testator  meant  when  he  said  hi^ 
choice  had  narrowed  down  to  Duke  and  Rollins  College! 
but  this  much  I  do  know:  Either  he  did  not  mean  he  had 
eliminated  the  University  of  North  Carolina  as  his  second 
choice,  or  he  promptly  changed  his  mind,  because  at  that 
time  he  had  in  effect  his  1936  will,  in  which  he  named  th^ 
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University  of  North  Carolina  as  second  choice,  and  he  left 
that  continuously  in  effect,  without  changing  a  word  of  it, 
for  18  months;  and  when  he  finally  did  change  its  terms, 
so  to  speak,  and  eliminated  the  name  of  the  University  of 
North  Carolina  therefrom,  he  likewise  at  the  same  time 
eliminated  the  name  of  Rollins  College. 

44  Mr.  Ackland  was  an  unusual  man.  Among  other 
things,  he  had  a  degree  from  the  law  school  of 

Vanderbilt  University.  I  think  it  must  be  presumed  that 
he,  therefore,  knew  the  effects  of  a  will  and  he  knew  that 
so  long  as  the  terms  of  his  will  remained  in  effect,  it  repre¬ 
sented  the  final  expression  of  his  wishes  respecting  the 
disposition  of  his  property. 

A  great  many  years  ago,  Justice  Swayne,  in  interpreting 
a  legal  instrument,  said: 

“There  is  no  surer  way  to  find  out  what  parties  mean 
than  to  see  what  they  have  done.” 

What  Mr.  Ackland  did  was  to  leave  that  1936  will  in 
effect,  when  he  must  have  intended  that  its  terms  should 
have  remained  in  effect. 

When  engaged  in  friendly  conversation  or  writing  a  per- . 
sonal  letter,  a  man  may  set  down  his  thoughts  lightly,  with¬ 
out  any  real  intention  to  be  bound  thereby. 

The  Court:  Yes,  but  he  is  apt  to  indicate  what  is  going 
on  in  his  mind,  even  though  it  may  not  be  a  definite  commit¬ 
ment. 

Mr.  Lattin :  When  he  sits  down  to  write  his  will  or  calls 
somebody  else  in  to  write  it  for  him,  and  when  after  it  is 
written  he  reads  every  word,  knowing  that  it  is  the  dispo¬ 
sition  of  all  his  property,  and  is  to  be  forever — when  he 
does  that,  he  is  not  acting  lightly. 

The  Court:  I  think  that  is  elementary. 

45  Mr.  Lattin:  Mr.  Ackland ’s  1936  will  represented 
the  final  disposition  of  his  property  at  death,  and  it 

remained  and  expressed  the  final  determination  of  his 
wishes  until  he  changed  it;  and  when  he  did  so,  he  did  so 
not  because  of  any  rancor  or  ill  will  toward  either  of  those 
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institutions,  but  because  be  bad  been  importuned  by  DrL 
Few  to  do  so.  Our  Court  of  Appeals  bas  so  found. 

Duke  University  bad  assured  bim  that  they  would  accept 
and  that  there  was  no  reason  for  a  second  choice.  But  s^ 
long  as  there  was  any  reason  or  any  basis  for  retaining  b 
named  specific  choice  in  bis  will,  that  second  choice  wafs 
the  University  of  North  Carolina,  and  not  Rollins  College 

The  Court:  On  what  do  you  base  your  contention  thdt 
his  second  choice  was  the  University  of  North  Carolina!? 
I  think  that  is  the  crux  of  this  case.  What  was  the  testa¬ 
tor’s  real  second  choice?  Was  it  Rollins  or  was  it  North 
Carolina? 

Mr.  Lattin:  Right  down  until  the  very  moment  when  lie 
made  his  last  will  and  testament,  which  we  have  before  us 
here — right  till  that  very  moment  he  had  in  effect  another 
will,  in  which  he  named  the  University  of  North  Carolina 
as  second  choice.  I  should  like  to  read  from  the  decision 
of  the  Court  of  Appeals  in  this  case  on  that  point. 

The  Court :  I  have  a  copy  of  it,  and  I  am  going  to  read 
it  overnight. 

Mr.  Lattin :  This  is  pertinent  on  that  point.  I 

46  should  like  to  read  it:  i 

“His  earlier  expression  of  intention,  under  the 

circumstances,  as  shown  in  the  will  of  1936,  leaves  no  doubt 

of  what  his  intention  would  have  been,  in  the  event  whiph 

actuallv  occurred.  ’  ’  i 

* 

There  is  one  further  point  I  would  like  to  discuss,  whiteh 
it  seems  to  me  is  very  important  in  this  matter.  The  trus¬ 
tees  in  this  case  were  named  by  this  Court  to  conduct  pm 
investigation  and  make  findings  in  order  to  aid  this  Coprt 
in  the  performance  of  the  task  before  it.  It  is  exactly 
that  type  and  kind  of  task  that  is  usually  assigned  tb  a 
special  master.  As  a  matter  of  fact,  Professor  Scott  in  ^iis 
work  on  Trusts,  referring  to  cv  pres  cases  of  this  character, 
states  that  ordinarily  a  court  will  refer  the  matter  tb  a 
master  with  directions  to  report  and  make  findings. 

The  Court:  What  inference  do  you  draw  from  that? 


Mr.  Lattin:  That  if  the  findings  had  been  made  by  a 
special  master,  those  findings  of  fact  would  have  been  final 
and  binding  upon  this  Court  under  Rule  53  of  our  Federal 
Rules  of  Civil  Procedure. 

The  Court:  I  do  not  think  I  am  going  to  read  the  report 
as  a  report  by  a  special  master,  because  a  special  master 
holds  hearings  and  takes  testimony  under  oath. 

Mr.  Lattin:  I  appreciate  that. 

The  Court:  I  do  not  think  that  a  trustee  who 

47  makes  an  investigation  for  the  Court  has  the  same 
status  as  that  of  an  impartial  special  master,  who 

acts  in  a  quasi-judicial  capacity  and  takes  testimony,  and 
before  whom  both  sides  are  heard. 

Mr.  Lattin:  That  is  not  my  point  exactly.  The  point  is 
this :  that  having  been  assigned  a  task  which  is  comparable 
to  that  which  would  have  been  assigned  to  a  special  master, 
the  findings  which  they  have  made,  if  not  binding  upon  this 
Court,  are  entitled  to  great  weight  at  the  hands  of  this 
Court. 

The  Court:  Of  course,  the  Court  is  going  to  treat  the 
report  of  the  trustees  with  great  respect,  because  the 
trustees  have  made  a  study  and  investigation.  They  have 
devoted  a  great  deal  of  time  to  the  matter.  I  can  see  that 
they  did  their  work  in  a  highly  intelligent  and  thorough 
manner.  But  I  consider  the  report  as  a  report  to  aid  the 
Court  in  reaching  final  determination,  not  as  findings  of  a 
special  master  which  are  binding  unless  clearly  erroneous. 

Mr.  Lattin:  I  say  they  are  entitled  to  great  weight. 

The  Court :  Of  course ;  you  do  not  have  to  argue  that  they 
are  entitled  to  great  respect.  I  prefer  to  say  “  respect,  ” 
not  “weight.” 

Mr.  Lattin:  As  to  the  conclusions  reached,  they  are 
entitled  to  great  weight. 

The  Court:  Yes,  they  too  are  entitled  to  great  respect. 

Mr.  Lattin:  Because  under  the  terms  of  his  will, 

48  the  testator  specifically  provided  and  urged  upon 
his  executors  and  trustees  the  carrying  out  as  nearly 
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as  possible  of  the  spirit  of  his  intentions.  He  also  in  the 
will  vested  broad  discretion  in  them  in  the  administering 
of  the  trust  provisions  of  the  will;  and  there  is  language 
in  the  will  which  itself  indicates  that  in  the  event  which 
has  now  transpired  the  testator  would  have  wanted  great 
weight  and  great  consideration  to  have  been  paid  to  the 
view  of  the  trustees.  The  Court  of  Appeals,  when  this  case 
was  before  it,  considered  that  very  important,  and  after| 
quoting  those  provisions  of  the  will  at  length  stated: 

“Here  is  express  language  directing  the  trustees  to  lookj 
to  other  sources,  well  known  both  to  testator  and  the  trus^ 
tees,  to  guide  them  in  carrying  out  the  spirit  of  his  inten-i 
tions.  *  *  *  It  seems  obvious,  instead,  that  here  was  pro¬ 
vision  of  the  possibility  which  actually  eventuated  and 
provision  for  the  course  to  be  followed  by  his  trustees 
if  it  did.”  I 

There  is  probably  no  living  man  who  knows  more  about 
the  spirit  of  the  testator’s  intentions  than  Mr.  Edson  BJ 
Olds.  It  was  he  who  had  been  the  testator’s  financial 
adviser  for  many  years.  It  was  he  who  discussed  with  hiifi 
the  matter  of  this  benefaction  before  he  made  his  1936 
will.  It  was  he  with  whom  he  discussed  the  matter  before 
lie  made  his  1938  will.  It  was  he  to  whom  he  unburdene4 
his  mind  with  regard  to  this  benefaction.  It  was 
49  Mr.  Olds  who  knew  more  about  the  spirit  of  testai 
tor’s  intention  than  any  other  man.  So  it  was  only 
natural  when  it  came  time  to  write  his  will  that  he  would 
incorporate  these  provisions  expressly  requesting  that  the 
spirit  of  his  intentions,  as  made  known  in  his  will  and  by 
other  means,  be  carried  out  by  the  trustees.  Those  trus^ 
tees  have  gone  out  and  conducted  a  very  careful  investiga¬ 
tion  of  this  case.  Not  only  have  they  requested  and  received 
from  each  of  the  institutions  involved  a  large — 

The  Court:  You  do  not  have  to  demonstrate  that  they 
made  a  careful  investigation.  They  have.  The  report  dem¬ 
onstrates  it.  I  have  seen  the  report  and  have  looked  it 
over  since  the  argument  commenced.  Moreover,  I  would 
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assume  that  the  trustees,  being  the  kind  of  trustees  they 
are,  would  do  a  careful  job.  You  do  not  have  to  demon¬ 
strate  that. 

Mr.  Lattin:  In  that  report,  on  the  basis  of  the  careful 
investigation  they  made,  as  Your  Honor  knows,  they  have 
concluded  that  the  University  of  North  Carolina  should  be 
named  in  the  place  of  Duke  University.  It  is  difficult  to 
see  how  the  task  which  was  assigned  to  them  could  have 
been  performed  with  greater  care  or  with  greater  fidelity 
to  the  true  meaning  and  purpose  of  the  application  of  the 
doctrine  of  judicial  cy  pres. 

We  submit,  Your  Honor,  that  the  findings  they  have 
made  and  the  conclusions  they  have  reached  and  the  recom¬ 
mendations  they  have  made  are  entitled  to  be 
50  accepted  and  approved  by  this  Court. 

1  Argument  on  Behalf  of  the  Executors  and  Trustees 

Mr.  Larson:  May  it  please  Your  Honor:  I  have  repre¬ 
sented  the  executors  and  trustees  in  this  case  since  the 
testator  died  on  February  16, 1940.  I  had  hoped  that  when 
we  got  to  this  stage  of  the  case  the  Court  would  appoint 
a  special  master  to  perform  the  function  of  making  a 
selection  as  between  Rollins  College  and  the  University  of 
North  Carolina;  or,  if  they  both  seemed  to  be  unsuitable, 
to  make  selection  of  the  real  institution  in  the  South  to 
carry  out  the  general  testamentary  intention — the  chari¬ 
table  intention,  as  stated  in  the  Court  of  Appeals  opinion. 

The  actual  beneficiaries  of  the  trust  were  intended  to  be 
students  and  other  members  of  the  public  throughout  the 
South,  interested  in  art,  who  should  visit  and  use  the  build¬ 
ing.  Now,  the  Court  chose  to  put  that  burden  on  the 
trustees  in  view  of  the  broad  discretionary  powers  con¬ 
tained  in  that  will  as  interpreted  by  the  Court  of  Appeals. 

The  purpose  of  the  testator  was  to  benefit  the  cause  of 
art  in  the  South,  the  students  of  the  South,  if  you  please; 
the  public  of  the  South;  the  very  people  who  constituted 
the  residents  and  the  dwellers  in  the  southland.  That  was 


the  purpose  of  this  gift.  Shortly  after  the  testator  died-4 

The  Court:  I  do  not  think  we  can  finish  with  this  thii 
afternoon.  Perhaps  we  can  finish  it  in  the  mornr 

51  ing.  I  do  not  want  to  curtail  counsel.  Perhaps 
counsel  for  Rollins  College  may  want  to  reply.  Sj> 

I  think  perhaps  it  might  be  better  to  finish  this  tomorrow 
morning.  That  will  also  give  me  an  opportunity  to  read 
the  report  and  the  other  papers  overnight.  Is  that  agree¬ 
able  to  counsel? 

Mr.  Larson:  With  this  exception,  if  your  Honor  please. 
Before  we  close,  there  is  this  to  be  said.  This  report  th4t 
Your  Honor  has  before  you  necessarily  does  not  contain 
that  trunkful  of  exhibits;  it  does  not  contain  correspond¬ 
ence  that  passed  between  Dr.  Few  and  the  testator ;  it  do4s 
not  contain  correspondence  that  passed  between  Dr.  Holt 
and  the  testator;  it  does  not  contain  a  very  important 
letter  that  has  just  come  to  light  after  years  of  search  fpr 
it,  that  was  addressed  by  the  testator  to  the  University  pf 
North  Carolina,  to  which  reference  has  not  been  made  In 
this  proceeding.  I  should  like  to  have  you  keep  this  letter 
in  mind  in  connection  with  the  statement  contained  in  the 
report,  and  to  keep  an  open  mind  on  the  status  of  Rollins 
College,  as  exemplified — 

The  Court:  I  always  keep  an  open  mind  until  argumefits 
have  been  concluded. 

Mr.  Larson:  I  just  want  to  call  your  attention  to  t^e 
fact  that  I  allege  in  this  report — and  it  has  not  been  cor¬ 
rected  here,  because  this  letter  just  came  to  me  only  thifee 
or  four  days  ago,  and  we  served  copies  immediately  on 
counsel  for  Rollins  College — at  the  bottom  of  p4ge 

52  11  of  my  report — of  the  trustees,  report — it  is 
stated : 

“In  December,  1936,  testator  wrote  the  following  iden¬ 
tical  letter  to  Duke  University,  The  University  of  Notth 
Carolina,  and  Rollins  College :” 

Then  I  quote  that  letter.  That  is  not  an  identical  letter, 
because  the  University  of  North  Carolina  letter  contained 


a  last  paragraph  which  was  not  contained  in  either  of  the 
other  two. 

The  Court :  I  will  let  you  continue  that  tomorrow. 

Mr.  Lattin:  There  have  been  very  carefully  prepared 
briefs  filed  in  this  case. 

The  Court:  I  am  going  to  read  everything  overnight.  I 
suppose  we  will  conclude  this  matter  in  another  half  hour 
or  so? 

Mr.  Lattin:  The  brief  of  the  University  of  North  Caro¬ 
lina  is  now  in  printed  form. 

The  Court:  I  should  be  very  glad  to  have  the  printed 
brief. 

Mr.  Larson:  Your  Honor,  I  will  not  file  this  suitcase. 
The  Court:  No;  it  would  not  do  any  good,  because  I 
would  not  open  it. 

(At  3 :30  p.  m.  an  adjournment  was  taken  until  Wednes¬ 
day,  June  19,  1947,  at  10  a.  m.) 

•  *••#•#••* 

531  Wednesday,  June  18,  1947. 

The  hearing  in  this  case  was  resumed  before  Asso¬ 
ciate  Justice  Alexander  Holtzoff,  holding  a  Civil  Court,  at 
10  a.  m. 

•  •••*••••• 


54  PROCEEDINGS. 

The  Court:  You  may  proceed. 

Mr.  Larson:  May  it  please  Your  Honor:  By  agreement 
of  counsel,  I  want  it  understood  at  this  time  that  all  of  this 
underlying  documentary  presentation  that  has  been  made 
to  the  trustees  by  the  two  parties,  the  two  institutions 
herein  involved,  this  correspondence  that  was  exchanged 
between  the  testator  and  Dr.  Holt  and  other  members  of 
the  faculty  of  Rollins  College,  and  between  the  testator 
and  Dr.  Few,  president  of  Duke  University,  and  the  pro¬ 
posed  findings  of  fact  submitted  by  both  sides,  and  all  of 
the  relevant  documents  that  have  been  under  consideration 
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by  the  trustees,  should  be  considered  as  being  a  part  of  thi 
record  in  this  case. 

The  Court:  Well,  I  am  very  glad  you  brought  that  poini 
up,  because  I  was  about  to  inquire  of  Mr.  Burroughs 
whether  the  letters  to  which  he  referred  at  great  lengti 
yesterday,  and  to  some  of  which  Mr.  Cummings  also  re¬ 
ferred,  are  in  the  record,  because  when  I  went  over  the  file 
last  night  I  did  not  find  those  letters  in  the  papers  relating 
to  this  matter. 

Mr.  Burroughs:  I  thought  counsel  for  the  trustees  had 
filed  certain  pertinent  documents  in  this  case,  including  the 
application  and  report  of  both  universities.  Those  docu¬ 
ments  which  were  referred  to — the  letters,  and  so  forth — 
are  contained  in  our  brief  and  application. 


The  Court:  So  it  is  understood  that  those  letters,  a 
well  as  the  documents,  which  Mr.  Larson  just  men 
55  tioned,  are  a  part  of  the  record  in  this  case? 

Mr.  Burroughs:  We  should  like  to  have  it  si 
stipulated. 

The  Court:  And  you,  too,  prefer  to  have  that  done,  Mr 
Lattin? 


Mr.  Lattin:  Yes. 

The  Court :  They  will  be  considered  as  part  of  the  recor<jl. 
You  may  proceed. 

Mr.  Larson:  Now,  at  the  outset,  in  order  to  clarify  the 
position  of  the  trustees,  I  should  like  to  discuss  this  case 
under  two  headings.  The  first  heading  is  the  one  to  which 
so  much  attention  was  directed  yesterday  by  counsel  fc|r 
Rollins  College.  That  issue,  we  feel — we  will  come  to  thit 
a  little  later — is  not  the  main  material  issue  in  this  cas^. 
Under  the  second  heading  I  wish  to  discuss  the  testator  \s 
will  as  interpreted  by  the  Court  of  Appeals  and  to  outline 
to  your  Honor  what  I  conceive  to  be  the  function  that  tfye 
trustees  were  required  to  perform  under  the  judgment 
entered  on  the  mandate  handed  under  that  first  opinion. 

At  the  outset,  I  should  like  to  make  this  preliminary 
observation.  The  record  shows  that  the  testator  was  born 
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in  1856  at  Nashville,  Tennessee,  that  his  family  home  was 
called  Belmont,  and  that  it  is  now  occupied  by  the  Ward 
Belmont  School.  He  was  brought  up  in  a  family  of  wealth 
and  refinement ;  and  as  this  report  shows  in  brief,  his  home 
was  filled  with  priceless  objects  of  art. 

56  The  Court:  Yes.  I  read  the  report  of  the  trustees 
last  night,  and  I  read  also  the  Court  of  Appeals 

opinion. 

Mr.  Larson.:  Now,  it  is  obvious  from  this  presentation 
and  from  the  Court  of  Appeals  opinion  that  the  dominating 
purpose  that  this  testator  had  in  mind  was  to  benefit  the 
Southland,  where  he  came  from. 

The  Court :  There  is  no  question  about  that. 

Mr.  Larson:  By  the  establishment  of  an  art  center  that 
would  be  a  perpetual  influence  on  the  people  of  the  South¬ 
land.  The  gift  that  he  was  trying  to  make  to  the  people 
of  his  native  part  of  the  South  was  best  described  by  the 
Supreme  Court  of  Rhode  Island  in  the  case  of  Almy  v. 
Jones,  17  Rhode  Island  265,  in  these  words : 

‘‘A  nation’s  art  is  the  flower  of  its  civilization,  and  it 
is  a  matter  of  general  interest  that  it  should  flourish  and 
improve.  To  see  and  study  some  of  the  masterpieces  of 
the  fine  arts  and  learn  to  appreciate  their  excellencies  is 
itself  an  education  that  refines  and  enriches  the  mind.” 

That  is  the  gift  he  was  trying  to  give  to  the  people  of 
the  South.  He  was  well  educated,  as  this  report  shows.  He 
traveled  abroad;  he  traveled  in  the  North.  He  was  well 
acquainted  with  the  educational  institutions  in  this  country 
and  in  the  South.  He  was  well  acquainted  with  the  precious 
art  objects  that  were  on  display  in  various  museums  in 
Europe  and  in  the  United  States.  He  had  spent  his 

57  whole  life  in  reflection  upon  and  study  of  matters 
of  this  kind.  He  knew  the  classics  intimately.  He 

was  as  well  informed  as  any  man  that  you  can  point  out. 

As  this  investigation  showed  in  the  proceedings  for  the 
caveat,  on  the  caveat  of  the  will  Dr.  Sizoo  remarked  on  this 
man’s  knowledge,  not  only  of  general  subjects  of  philos- 
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ophy,  but  he  admitted  that  this  man  knew  more  aboijt 
religion,  and  particularly  the  Oriental  religions,  than  he 
himself  knew.  That  was  the  type  of  man  that  he  wag. 
Having  been  brought  up  in  the  South  when  it  was  goihg 
through  its  period  of  agony  and  there  was  nothing  there 
but  desolation  and  economic  distress,  he  was  familiar  witjh 
the  backward  condition  of  his  own  homeland.  He  kneV 
that  they  did  not  possess  the  art  facilities  in  the  South  th^t 
were  possessed  in  other  sections  of  the  country.  He  kneto 
that  to  study  and  reflect  on  art  would  enrich  their  live^; 
would  make  a  contribution  to  his  homeland  that  would 
endure  forever  and  would  be  a  lasting  monument  to  him. 

The  Court :  Suppose  you  come  to  the  point  that  you  waijit 
to  present. 

Mr.  Larson :  That  is  the  background ;  and  in  the  last  paH: 
of  his  life,  as  this  record  shows,  he  called  in  his  trusted 
adviser  and  confidential  friend,  Mr.  Olds,  and  outlined  this 
proposition  to  him — in  rather  indefinite  terms,  bjit 
58  the  record  shows  that  this  was  the  gift  he  had  in 
mind. 

The  Court:  There  is  no  doubt  about  that.  Everybody  is 
agreed,  and  I  understand  it,  because  I  read  all  the  material 
last  night,  Mr.  Larson. 

Mr.  Larson:  I  hope  I  shall  not  trespass  upon  yotir 
Honor’s  time.  I  will  try  to  take  as  little  of  it  as  possible. 
But,  in  any  event,  in  that  will  that  he  drew,  the  statement 
is  that  he  had  narrowed  his  choice  to  those  three  institu¬ 
tions:  Duke  University,  first;  North  Carolina,  second; 
Rollins,  third. 

In  that  will  he  gave  his  trustees  discretionary  power  to 
build  this  building  in  accordance  with  his  wishes  as  he  had 
made  them  known  to  them.  That  was  in  the  1936  will.  He 
also  told  them  to  build  it  on  the  campus  of  North  Caro¬ 
lina,  if  permission  could  be  obtained,  and  you  know  abj>ut 
that  direction. 

So  when  the  trustees  saw  this  will,  they  suggested  to  Ijim 
that  it  would  be  desirable  for  him  to  make  certain  changes 
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in  his  lifetime  to  accomplish  the  objects  he  had  in  mind; 
to  contact  these  institutions  and  also  to  determine  the  type 
of  building  that  he  had  in  mind,  so  that  the  trustees  would 
have  a  little  more  clearly  in  their  instructions  just  how  to 
carry  out  that  part  of  his  testamentary  intention. 

Therefore,  as  the  record  shows,  he  addressed,  seven 
months  after  he  had  written  this  will — that  is,  after  he  had 
reflected  on  this  subject  and  had  arrived  at  this 

59  decision  that  these  were  the  three  institutions — he 
addressed  those  two  letters — two  letters,  now — one 

to  Duke,  and  one  to  Rollins,  on  December  5,  1936. 

If  Your  Honor  will  look  at  those  letters,  you  will  find  in 
both  of  them  he  said  the  style  of  architecture  was  to  be 
in  keeping  with  the  architecture  on  the  campus;  that  is, 
the  style  of  architecture  that  would  be  in  keeping  with 
other  buildings.  That,  of  course,  indicated  that  he  was 
familiar  with  the  fact  that  they  had  adopted  a  uniform 
style  of  architecture  in  later  years  at  Rollins  College,  and 
he  knew  that  Duke  had  a  uniform  style  of  architecture. 
But  I  also  want  to  point  out  that  in  those  two  letters  he 
said,  “Before  making  my  will” — and  the  selection  that  he 
was  going  to  make  was  not  by  word  of  mouth  but  by  means 
of  a  solemnly  executed  last  will  and  testament — 

The  Court:  Well,  I  do  not  think  there  is  any  question 
about  the  fact  that  he  selected  Duke.  The  real  question  is, 
as  I  understand  it,  Duke  having  declined  the  bequest,  which 
institution  should  be  designated  in  its  place. 

Mr.  Larson :  I  should  like  to  answer  this  part  of  the  argu¬ 
ment,  because  so  much  stress  has  been  laid  on  it,  and  it  is 
not  apparent  from  this  report.  I  should  like  to  call  Yonr 
Honor’s  attention  to  the  fact  that  in  these  findings  of  fact 
submitted  by  Rollins  College,  in  finding  15,  they  asked  the 
trustees  to  find  substantially  what  was  argued  here 

60  yesterday,  and  that  is  substantially  what  was  argued 
here  yesterday. 

The  Court:  What  was  that? 

Mr.  Larson:  That  he  had  excluded — eliminated — North 
Carolina  as  his  first  and  dearest  choice,  and  that,  but  for 
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the  poison  spread  by  Dr.  Few,  he  would  have  selected 
Rollins.  That  is  the  finding  they  asked  ns  to  make. 

It  was  necessary  for  the  trustees,  in  the  honorable,  con¬ 
scientious  discharge  of  their  duties,  feeling  that  this  was 
a  material  issue,  to  examine  the  record  and  determine, 
whether  there  was  any  real  basis  for  that.  My  finding,  and 
that  is  what  I  am  about  to  come  to,  so  that  Your  Honor 
will  have  it  before  you — 

The  Court :  I  suggest  that  you  get  right  to  the  point  that 
you  want  to  make.  I  have  noted  the  background. 

Mr.  Larson :  I  want  to  give  you  the  background. 

The  Court:  No,  I  do  not  need  the  background;  I  have  itt 

Mr.  Larson:  I  think,  Your  Honor,  that  I  can  point  ou^ 
some  things  in  this  record  that  you  have  not  had  occasion 
to  read. 

The  Court:  That  might  be. 

Mr.  Larson:  If  you  will  just  give  me  a  few  minutes,  t 
will  try  to  do  so.  In  any  event,  this  correspondence  show^, 
this  record  shows,  this  application  and  report  of  Rolling 
College  show,  that  on  December  7  the  treasurer,  Mif. 

Brown,  went  from  Winter  Park  to  Ormond  Beach 
61  to  visit  Mr.  Ackland,  and  he  had  a  long  conference 
with  him  about  the  contents  of  that  December  5 
letter.  It  further  shows  that  on  December  10  Dr.  Holt,  wl^o 
was  the  dominating,  driving  force  at  Rollins  College — and 
they  are  wonderful  people — likewise  went  over  and  visited 
this  man  at  Ormond  Beach,  where  he  had  his  winter  homb. 
Then,  following  those  two  visits,  Mr.  Ackland  wrote  tips 
letter  which  has  just  come  to  light  after  many  years — 

The  Court :  Yes ;  I  read  the  letter  last  night. 

Mr.  Larson :  In  which  he  adds  this  paragraph : 

“I  have  received  a  most  gracious  reply  from  Rollips 
College,  and  there  is  but  one  objection:  that  Rollins  is!  a 
college  and  not  a  university,  though  under  a  capable  and 
enterprising  president.’ ’ 

The  Court:  Yes,  I  observed  that.  I  think  everyone  is 
agreed  that  Rollins  was  not  the  first  choice  of  the  testator. 


1  Mr.  Larson :  I  just  want  to  review  this  record  in  a  few 
moments.  I  am  sure  I  shall  not  waste  Your  Honor’s  time, 
and  I  feel  I  will  be  helpful. 

Following  that  letter,  he  received  a  most  gracious  reply 
from  Duke  University,  showing  their  intense  interest  in 
this  thing.  This  was  the  first  time  they  had  heard  of  it. 
I  will  read  an  extract. 

The  Court :  I  do  not  think  it  is  necessary. 

Mr.  Larson :  He  received  that  on  December  18. 

The  Court :  Duke  was  the  first  choice.  I  am  clear 

62  on  that. 

Mr.  Larson:  There  has  been  much  stress  put  on 
the  fact  that  he  completely  eliminated  the  University  of 
North  Carolina.  I  want  to  say  that  the  selection,  I  insist, 
was  to  be  made  by  his  last  will  and  not  by  word  of  mouth 
or  by  letter.  It  is  important  to  examine  this  record  because 
after  December  10,  and  after  he  had  written  this  letter  to 
North  Carolina  University,  he  made  a  further  visit — he 
made  a  visit  to  Rollins  College — on  February  3.  He  was 
a  sick  old  man,  with  an  advanced  case  of  diabetes,  and  he 
had  heart  trouble,  so  it  was  a  great  effort  for  him  to  move 
around,  as  this  correspondence  shows.  It  was  difficult  for 
him  to  go  the  65  miles  over  to  Rollins  College,  but  he  visited 
there  on  February  3. 

The  record  also  shows  that  on  March  15  Dr.  Holt  and 
Mr.  Fox,  one  of  the  members  of  the  board  of  trustees, 
called  on  Mr.  Ackland  at  Ormond;  and  after  that  call  Dr. 
Holt  wrote  this  letter  to  Mr.  Ackland.  Referring  to  the 
visit,  he  says  this,  at  page  147  of  the  Rollins  Application 
and  Report: 

“I  need  hardly  say  that  coining  back  in  the  car  I  found 
you  as  enthusiastic  as  I  am” — this  is  printed  apparently 
from  the  retained  carbon  copy  and  has  a  very  important 
mistake  in  it — “that  your  choice  for  your  benefaction  will 
ultimately  fall  upon  Rollins.” 

I  fortunately  have  the  original  letter,  which  is  cor- 

63  rected  in  Dr.  Holt’s  handwriting,  in  which  he  says: 
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“if  your  benefaction  will  ultimately  fall  upon  Rollins  Col-; 
lege.  ’ 9  j 

I  wish  to  call  attention  to  that  mistake  in  the  record. 
Following  the  writing  of  that  letter,  the  testator  came  t(^ 
Washington  on  the  1st  of  April.  Shortly  after  he  got  hereJ 
and,  as  a  matter  of  fact,  under  date  of  April  21,  1937 — and 
this  is  important  as  showing  what  was  going  on  in  Dr| 
Holt’s  mind  about  this  gift  and  whether  Rollins  had  beeii 
selected — the  last  paragraph  of  that  letter  from  Dr.  Holi 
to  Mr.  Ackland — and  he  was  the  one  best  qualified  to  speak 
on  that  subject — said:  I 

“I  hope  you  have  had  time  to  visit  Duke  and  North  CaroL 
lina  and  that  in  due  time  you  will  make  your  great  decision. 
To  use  a  sporting  term,  may  the  most  deserving  institution 
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That  is  a  complete  repudiation  of  the  presentation — 

The  Court:  Whom  is  that  letter  from? 

Mr.  Larson :  That  is  from  Dr.  Holt  to  Mr.  Ackland,  after 
Mr.  Ackland  had  gone  North ;  and  at  that  time  it  was  Dj\ 
Holt’s  understanding  that  he  was  going  to  visit  both  Duke 
and  North  Carolina. 

The  Court :  But  he  did  not  visit  North  Carolina. 

Mr.  Larson :  That  is  perfectly  true.  He  went  up  on  May 
1  to  visit  Dr.  Few.  It  was  not  necessary  for  him  to  go  to 
North  Carolina  when  he  was  satisfied  that  his  first  choice 
was  entirely  agreeable  to  him;  and  he  was  an  old 
64  man,  do  not  forget,  and  it  was  an  effort  for  him  to 
go  from  Washington  to  Durham.  It  was  a  task  thjat 
could  well  have  resulted  in  his  death  from  walking  aroupd 
the  campus  for  a  few  days  or  just  for  a  day.  It  is  perfectly 
understandable  why  he  did  not  go  to  the  University  of 
North  Carolina. 

The  Court:  Yes;  I  do  not  attach  any  significance  to  th^t. 

Mr.  Larson :  That  is  an  incidental  part  of  this  case,  afe  I 
view  the  opinion  of  the  Court  of  Appeals  and  as  I  under¬ 
stand  the  factual  background  in  this  case.  What  the  Cotirt 
of  Appeals  said,  Your  Honor  is  well  aware  of. 
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The  Court:  Yes,  I  read  that. 

Mr.  Larson:  That  the  actual  beneficiaries  are  students 
and  members  of  the  public  throughout  the  South,  who  will 
visit  and  use  the  building.  He  was  not  making  a  gift  to  a 
university  as  a  donee.  That  is  what  this  Court  said.  That 
is  why  it  sustained  the  substance  of  the  gift,  which  was  the 
general  charitable  intent  to  benefit  the  cause  of  art  in  the 
South.  This  fund  does  not  go  to  Rollins  or  to  North  Caro¬ 
lina  ;  it  is  administered  by  the  trustees,  who  are  independ¬ 
ent  trustees  of  the  testator’s  own  selection,  one  of  whom 
was  known  to  him  as  a  son.  He  is  a  man  who  was  the 
alter  ego,  if  you  please,  who  is  projected  beyond  the  grave 
today.  As  the  Court  said  in  its  opinion: 

“It  seems  obvious  •  •  •  that  here  was  prevision 
65  of  the  possibility  which  actually  eventuated  and  pro¬ 
vision  for  the  course  to  be  followed  by  his  trustees 
if  it  did.” 

They  were  here  to  meet  this  very  situation  that  has 
arisen,  according  to  the  language  of  this  opinion.  Now, 
they  have  conscientiously  tried  to  perform  their  duty. 

The  Court :  There  is  no  question  about  that  fact. 

Mr.  Larson:  Now,  coming  to  the  main  portion  of  this 
case — 

The  Court:  That  is  what  I  want  you  to  do.  You  have 
been  talking  for  15  minutes.  You  told  me  you  would  take  10. 

Mr.  Larson :  I  do  not  recall  that  I  said  10. 

The  Court:  Yes,  you  said  10  minutes.  I  scheduled  my 
morning  accordingly,  so  I  think  you  had  better  come  to 
the  point,  because  I  have  other  matters  waiting. 

Mr.  Larson:  I  will  try  to  come  to  that.  I  just  want  to 
have  enough  time  to  cover  this  thing,  because  I  am  pre¬ 
senting  an  important  case. 

i  The  Court:  Please  get  to  the  point.  You  have  spoken  15 
minutes  before  coming  to  the  point. 

Mr.  Larson :  I  have  answered  one  part  of  the  argument ; 
the  other  will  be  short.  The  Court  said :  1  ‘  The  dominant 
idea  in  the  mind  of  the  testator  was  the  cause  of  art  in  the 
South.” 
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Those  words,  I  think,  are  prophetic  in  the  light  of  this 
letter  wherein  he  says  that  Rollins  is  a  college  and  not  a 
university.  This  is  Justin  Miller  speaking,  and  this 

66  is  what  lie  said: 

“He  intended  that  the  seat  of  his  enterprise 
should  be  a  university,  with  its  well-known  accompaniment 
of  students,  instructors,  research  and  publication  facilities, 
permanence  of  administration  and  of  educational  pur¬ 
poses/  ’ 

The  point  has  been  made  about  Hollins  being  so  import¬ 
ant  in  art,  and  of  North  Carolina  being  of  great  unim¬ 
portance  in  that  respect.  Let  it  be  understood  that  when 
this  man  made  his  selection  of  Duke,  Duke  did  not  have  a 
separate  art  department  and  does  not  have  one  now. 

Mr.  Burroughs:  Is  that  a  matter  of  record? 

Mr.  Larson:  It  is  a  matter  we  can  put  in  the  record  if 
vou  wish. 

Mr.  Burroughs :  I  just  wondered. 

Mr.  Larson:  It  is  a  matter  of  record  so  far  as  the  trus¬ 
tees  ’  knowledge  is  concerned,  and  they  were  asked  to  make 
this  investigation.  That  can  easily  be  verified. 

The  Court:  I  cannot  take  notice  of  anything  that  the 
trustees  know  except  what  they  put  in  their  report. 

Mr.  Larson :  Now  we  come  to  this  part  of  it :  Duke  Uni¬ 
versity  was  selected,  as  this  man  indicated,  because  of  its 
financial  strength.  It  fitted  in  with  his  scheme  of  perpetual 
benefit  to  the  cause  of  art  in  the  South,  because  it  was  the 
Harvard  of  the  South,  or  he  thought  it  would  become  the 
Harvard  of  the  South  and  would  exercise  great  cul- 

67  tural  influence  over  the  Southland. 

The  Court :  I  do  not  know  what  you  mean  by  “the 
Harvard  of  the  South.’ ’ 

Mr.  Larson:  He  thought  it  was  a  very  important  uni¬ 
versity. 

The  Court:  Well,  there  are  other  important  universities. 
I  do  not  happen  to  be  a  Harvard  man,  so  I  do  not  know. 

Mr.  Larson :  Whether  we  agree  with  him  or  not,  that  was 
his  belief. 
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The  Court:  I  do  not  know  what  is  meant  by  1  ‘the  Har¬ 
vard  of  the  South.” 

Mr.  Larson:  Well,  he  thought  it  was  as  important  and 
well  known  in  the  South  as  Harvard  was  in  the  North.  He 
was  selecting  Duke  University  not  because  it  then  pos¬ 
sessed  these  art  facilities,  but  because  he  knew  that  they 
could  take  this  great  gift  and  make  it  something  really  out¬ 
standing  in  the  South.  That  was  what  he  was  doing.  That 
is  why  he  turned  his  back  on  Rollins. 

The  Court :  There  is  no  question,  however,  that  the  Uni¬ 
versity  of  North  Carolina  is  one  of  the  outstanding  univer¬ 
sities  of  the  United  States,  without  making  any 
comparisons. 

Mr.  Larson:  With  reference  to  this  art  matter  that 
has  been  stressed  so  much,  the  record  shows  that  North 
Carolina  had  66  students.  Now  they  have  two  art  depart¬ 
ments  in  North  Carolina  very  closely  adjacent  to 
68  each  other,  and  they  are  both  in  this  together.  One 
is  at  Chapel  Hill,  and  the  other  is  a  very  important 
art  center  at  the  Woman’s  College  in  Greensboro.  They 
are  both  part  of  the  University  of  North  Carolina.  They 
jointly  sponsor  each  year,  as  they  are  required  to  do  by 
law,  an  art  contest  among  the  school  children  all  over  the 
State  of  North  Carolina  in  every  grade  up  through  high 
school,  and  those  exhibitions  are  sponsored  by  this  depart¬ 
ment  which  we  think,  if  it  is  selected,  will  have  the  duty  of 
disseminating  this  consciousness  of  art  and  the  benefits  of 
art  all  through  the  State  of  North  Carolina  and  all 
through  the  South.  That  is  done  through  the  joint  work 
of  these  two  art  departments.  These  art  contests  are 
gaged  or  rated,  prizes  are  given,  and  the  prize  awards  are 
exhibited  in  about  40  or  50  important  centers  in  the  State 
of  North  Carolina.  We  have  seen  them  exhibited,  and  there 
is  a  great  deal  of  art  activity  at  the  University  of  North 
Carolina. 

Now,  the  record  shows  that  the  enrollment  in  one  year 
in  that  art  department — and  the  year  we  had  under  con- 
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sideration,  which  we  thought  was  a  rather  typical  year — 
we  took  the  period  that  contained  the  war  years,  and  we 
selected  1940  and  1941 — the  enrollment  in  that  department 
was  300  students.  , 

The  Court:  I  may  be  mistaken,  but  according  to  the 
report  of  the  trustees,  there  were  66  students  in  the  art 
department. 

Mr.  Larson:  Yes,  majoring  in  art,  but  there  are 

69  300  enrolled  in  art  courses. 

The  Court:  Not  300  students.  According  to  the  re¬ 
port,  there  were  66  students.  Several  of  them  were  regis^ 
tered  in  more  than  one  art  course,  so  that  there  were  about 
300  registrations  in  art  courses,  but  there  were  only  66  stu4 
dents  taking  art  at  the  University  of  North  Carolina. 

Mr.  Larson:  At  that  time;  but  this  exhibit  will  show  t<^ 
you  that  that  number  ran  up  over  300;  and  I  have  th 
graphic  description  of  it  right  here. 

The  Court:  Your  report  does  say  over  300,  but  they  ar^ 
300  registrations,  if  you  count  duplications  of  the  sam£ 
student  taking  more  than  one  course. 

Mr.  Larson :  That  was  in  the  summer  of  1940  and  1941. 
I  have  the  graph  here  showing  that  in  all  those  courses 
they  ran  up  over  300. 

The  Court :  I  am  going  by  your  report. 

Mr.  Larson:  Then,  I  would  like  to  have  that  brought  fo 
Your  Honor’s  attention.  This  is  a  very  voluminous  report, 
and  we  tried  to  be  accurate.  But  it  is  in  this  exhibit,  which 
I  can  call  to  Your  Honor’s  attention,  if  you  wish  to  see  it. 

But,  in  any  event,  in  Rollins  College  we  have  a  limited 
student  body.  We  have  a  college  that  was  a  preparatory 
school  from  1885  to  1920.  The  record  shows  that  in  19^0 
the  last  preparatory  class  graduated — I  mean  to  say  it 
entered  and  was  graduated  in  1924.  These  things  are  a  mat¬ 
ter  of  record. 

70  Dr.  Holt  came  there  in  1925 ;  and,  as  he  made  tjhe 
statement  in  here,  Rollins  had  to  be  reborn  or  die. 

That  was  the  desperate  strait  it  was  in  at  that  time,  as 
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reflected  by  the  financial  record  which  is  in  this  report.  So 
Dr.  Holt  took  over  and  started  to  build  a  new  school. 

At  the  time  Mr.  Ackland  investigated  the  endowment,  he 
found  that  the  endowment  was  small,  and  he  found  that  he 
was  dealing  with  a  college  that  was  in  the  process  of  being 
built,  and  it  is  still  in  the  process  of  being  built.  That  is 
what  the  trustees  found.  The  endowment  income  then  was 
approximately  $40,000.  At  the  time  we  made  our  investi¬ 
gation — the  trustees  made  their  investigation — the  endow¬ 
ment  income  had  shrunk  to  $29,000.  The  endowment  itself 
was  about  $1,000,000. 

The  record  shows  from  the  financial  standpoint — and 
this  is  an  important  consideration — that  if  a  man  saves 
$1,400,000,  he  wants  to  be  sure  it  is  safe  and  will  endure  for 
all  time ;  and  if  it  is  put  into  a  school  that  is  not  financially 
sound  or  financially  strong,  it  may  lose  itself  altogether, 
or  it  may  completely  decline  as  a  center  of  culture.  Those 
were  things  in  the  testator’s  mind. 

The  Court :  I  understood  you  to  say  that  this  fund  would 
be  separately  administered. 

Mr.  Larson.:  Yes,  but  they  are  putting  up  a  $300,000 
1  building.  That  is  a  permanent  investment  in  brick 
71  and  mortar.  That  is  put  right  on  the  campus,  and  it 
is  supposed  to  be  there.  Once  you  make  this  decision, 
you  will  take  $300,000  and  put  it  into  an  art  building.  If  it 
were  just  money  or  art  objects  that  were  involved,  we 
would  have  a  little  bit  different  problem ;  we  would  not  be 
so  much  concerned  about  it,  because  we  could  at  any  time 
ask  the  court  for  leave  to  withdraw  it  and  put  it  somewhere 
else.  But  we  cannot  do  that  in  this  case.  Once  you  build 
that  building,  you  have  taken  $300,000  of  this  estate  and 
put  it  in  a  permanent  location. 

Now,  this  record  shows  that  in  the  past  few  years, 
despite  annual  donations — not  endowment  funds,  but 
annual  donations — aggregating  approximately  $100,000, 
primarily  from  winter  tourists,  this  college  has  still  had  a 
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difficult  time  operating  in  the  black,  and  for  the  year  1945 
they  had  an  operating  deficit  of  $41,000. 

The  Court :  Is  not  that  true  of  every  college  and  univer¬ 
sity  in  the  United  States,  more  or  less,  with  the  possible 
exception  of  Harvard? 

Mr.  Larson:  Well,  I  am  not  a  Harvard  man;  that  is  not 
my  school.  But,  in  any  event,  that  was  one  of  the  elements 
that  entered  into  Mr.  Ackland’s  mind,  from  my  knowledge 
of  this  thing — the  financial  strength.  It  is  a  college  in  the 
building.  It  is  not  a  well-established  university.  That  is 
another  element  he  thought  of. 

Now,  when  the  trustees  go  to  retrace  this  picture, 
72  as  Your  Honor  said  yesterday,  they  have  to  put 
themselves  in  a  position  stripped  of  all  misunder¬ 
standing,  stripped  of  all  blandishments,  with  the  knowledge 
that  Duke  rejected  this  thing  after  Dr.  Few  died.  Let  me 
say  here  that  Dr.  Few  had  this  thing  very  close  to  his  heart.j 
It  was  not  his  fault  that  it  was  not  built  at  Duke  University.j 
Other  hands  desecrated  this  gift  after  he  died,  and  I  knowl 
who  they  were. 

The  Court :  I  do  not  think  we  need  to  go  into  that. 

Mr.  Larson :  No,  but,  in  any  event,  here  we  are  now  tryJ 
ing  to  put  ourselves  in  the  position,  as  Your  Honor  sai4 
yesterday,  of  deciding  what  this  man  would  do  were  h^ 
here  now  to  see  the  altered  circumstances  of  this  case^ 
These  trustees,  as  Your  Honor  can  see  from  this  report 
and  from  this  mass  of  information,  have  not  taken  theii* 
task  lightly.  This  is  a  sacred  trust 

The  Court :  I  am  very  much  impressed  with  the  report  oi: 
the  trustees. 

Mr.  Larson :  Mr.  Olds  is  sitting  in  the  courtroom.  He  is 
Mr.  Ackland’s  alter  ego.  He  will  certify  to  you  by  these 
findings  and  this  recommendation — and  he  will  do  it  under 
oath  if  you  want  him  to  do  so — that  this  represents,  in  his 
conscience,  what  Mr.  Ackland  would  now  desire  were  he 
here  to  see  the  great  interest  displayed  by  the  University 
of  North  Carolina  and  their  ability  to  carry  on,  seeing  th$t 
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Duke  is  out  of  the  picture,  and  giving  due  weight  to 

73  Rollins  College.  That  is  what  Mr.  Olds  will  certify 
to,  and  that  is  the  solemn  recommendation  that  has 

been  made  by  the  trustees  who  have  been  entrusted  with 
this  great  responsibility  under  this  trust  and  under  the 
mandate  of  this  Court. 

The  Court :  Of  course,  you  represent  the  trustees.  As  I 

> 

understand  it,  the  trustees  have  been  directed  by  this  Court 
to  make  an  investigation  and  report  as  to  whether  this 
bequest  under  the  doctrine  of  cy  pres  should  be  given  to 
the  University  of  North  Carolina  or  to  Rollins  College. 
You  have  made  a  voluminous  and  a  very  careful,  helpful 
report.  Having  made  the  report  and  recommendation,  I 
assume  that  the  trustees  are  neutral  and  indifferent,  be¬ 
cause  their  activities  are  as  officers  of  the  Court. 

Mr.  Larson :  Except  for  the  fact  that  the  work  is  assailed 
as  being  incompetently  done ;  and  the  findings  of  fact,  be¬ 
cause,  we  are  told,  they  are  not  adequate. 

The  Court:  I  am  going  to  accept  the  findings  of  fact  of 
the  trustees.  I  should  like  to  hear  from  counsel  for  Rollins 
College  on  two  points.  It  was  argued  by  Mr.  Burroughs 
and  Mr.  Cummings  yesterday  that  perhaps  for  personal 
reasons  or  for  other  reasons — anyvray,  for  reasons  which 
the  testator  deemed  sufficient — he  excluded  the  University 
of  North  Carolina  from  further  consideration.  Counsel 
for  the  University  of  North  Carolina  countered  with  the 
suggestion  that  if  that  is  true — and  it  may  be  true — 

74  by  the  same  token  the  testator  also  excluded  Rollins 
College  from  his  consideraion  when  he  made  his  1938 

will. 

I  should  like  to  hear  your  views  on  that  point  and  also 
on  the  statement  contained  in  Mr.  Justice  Miller’s  opinion 
that  the  testator  “intended  that  the  seat  of  his  enterprise 
should  be  a  university.”  I  should  like  to  hear  you  on 
those  two  points. 

Mr.  Burroughs  :  If  Your  Honor  please,  with  respect  to 
the  contention  that  the  1936  will  remained  unrevoked  until 
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1938  and  that,  therefore,  North  Carolina  University  was 
Mr.  Ackland’s  second  choice,  I  have  simply  this  to  say:  that1 
Duke  was  the  first  choice  in  the  1936  wilL  When  Mr. 
Ackland  wrote  this  letter  to  Dr.  Few  on  May  10,  1937,  he 
said: 

I 

‘  ‘  I  have  narrowed  my  choice  to  Rollins  College  and  Duke 
University;  and  before  my  visit  to  Duke  University, 
Rollins  was  my  first  choice.” 

Now,  that  was  some  time  after  his  1936  will.  He  then 
went  to  Washington,  after  he  had  conferred  with  Duke, 
and  made  up  his  mind  he  wanted  Duke  to  be  the  first.  It 
was  first  in  his  1936  will.  It  was  then  first  in  his  mind. 
But  there  were  certain  details  to  be  worked  out,  as  evi- 
1  denced  by  the  fact  that  he  did  not  change  his  will  until  1938. 

He  knew  that  if  he  died  at  any  moment  while  that  1936 
^  was  in  effect,  his  first  choice,  Duke,  would  get  it.  He 

every  assurance  in  the  world  that  they  would 
cept  it. 

75  The  Court:  The  point  that  was  made  by  Mr* 
Lattin,  on  which  I  should  like  your  comment,  was 
not  exactly  that.  His  point  was  that  if  the  University  of 
North  Carolina  was  excluded  as  second  choice,  so  wa$ 

,  Rollins  College.  The  1938  will  was  executed,  and  therefor^ 

his  argument  is  that  there  is  no  basis  for  the  conclusion 
that  Rollins  was  the  second  choice. 

•  Mr.  Burroughs:  That  is  correct,  Your  Honor,  and  ther£ 

t  was  no  necessity  for  his  putting  in  a  second  choice  in  hi£ 

1938  will,  because,  as  I  stated  before,  he  had  every  assui^- 

*  ance  in  the  world  that  Duke  was  going  to  accept  his  bene¬ 
factions. 

f  The  Court :  But  you  argued  yesterday  that  Rollins  was 

close  to  the  testator’s  heart. 

Mr.  Burroughs :  Right,  sir. 

j  The  Court:  And  remained  so;  and  that,  therefore,  if 

this  gift  goes  to  Rollins,  the  testator’s  intention  would  be 
effectuated.  I  should  like  you  to  tell  me  briefly  on  wh^t 
>  you  base  that  conclusion,  insofar  as  the  period  after 
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is  concerned.  I  am  not  going  to  consider  anything  that 
passed  before  193S.  Our  starting  point  is  the  1938  will. 

Mr.  Burroughs :  I  do  not  think  he  had  any  second  choice 
after  1938,  so  far  as  that  was  concerned,  because  he  had 
the  assurance  that  Duke  was  going  to  take  it.  He  was 
perfectly  satisfied  with  that;  he  left  it  that  way  when  he 
laid  down  and  died.  He  never  thought  Duke  would  not 
take  this  gift  at  that  time. 

76  The  Court:  Then  I  misunderstood  your  argument. 
I  thought  your  argument  was  that  were  the  testator 

alive,  he  would  prefer  Rollins  to  North  Carolina. 

Mr.  Burroughs.:  I  say  he  would. 

The  Court :  I  want  to  know  the  basis  for  that. 

Mr.  Burroughs:  The  basis  for  that  is  this  letter  to  Dr. 
Few  of  May  10,  when  he  said  this: 

“After  going  through  a  list  of  colleges  in  Southern 
States,  by  birthplace,  my  choice  narrowed  down  to  Rollins 
College  and  Duke  University.” 

'That  “going  through  a  list  of  colleges”  included  North 
Carolina.  We  pointed  out  yesterday  to  Your  Honor,  I 
think  very  clearly,  that  something  happened  between  North 
Carolina  and  Mr.  Ackland. 

The  Court:  What  is  the  date  of  that  letter? 

Mr.  Burroughs :  May  10,  1937. 

“Until  my  recent  visit  to  Duke,  I  was  in  favor  of 
Rollins.”  j 

The  Court:  May  I  see  that  letter? 

Mr.  Burroughs:  Yes;  I  will  put  that  copy  in  the  record. 
I  have  a  copy  of  it. 

The  Court:  I  understand  it  is  in  the  record;  is  it  not? 
Mr.  Burroughs :  That  is  part  of  the  record,  yes,  sir. 

1  The  Court.:  Now,  is  there  anything  else  that  you  rely  on 
pointing  to  the  same  conclusion? 

Mr.  Burroughs:  Yes,  sir.  Some  stress  has  been 

77  laid  upon  this  letter  to  the  University  of  North  Caro¬ 
lina  of  December  15,  1937,  that  he  wanted — 

Mr.  Larson:  1936. 
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Mr.  Burroughs:  That  he  wanted  a  university  to  have 
this  gift,  and  not  a  college.  I  invite  Your  Honor’s  atten¬ 
tion  to  the  first  paragraph  of  that  letter,  wherein  he  says: 

“I  am  the  owner  of  some  valuable  paintings  and  pieces 
of  statuary,  and  I  have  thought  of  building  and  endowing 
a  gallery  in  connection  with  some  southern  college  or 
university.” 

He'  did  not  confine  it  to  a  university.  Now,  great  stress 
was  laid  upon  the  last  paragraph  of  the  letter,  wherein  he 
said  that  his  only  difficulty  with  Rollins  was  that  it  was 
a  college  and  not  a  university.  I  respectfully  submit  to 
you  that  he  had  six  months  in  which  to  reflect  upon  whether 
he  wanted  it  to  go  to  a  college  or  a  university  before  he 
wrote  that  letter  to  Dr.  Few,  in  which  he  said  that  Rollins 
was  his  first  choice. 

Now,  the  statement  was  made  yesterday — if  I  may 
digress  for  a  moment — and  again  this  morning  that  the 
endowment  of  Rollins  had  decreased  in  recent  years.  That 
is  not  the  fact. 

Mr.  Larson:  That  the  income  from  the  endowment  had 
decreased. 

Mr.  Burroughs:  The  statement  was  made  that  both  in¬ 
come  and  endowment  had  decreased. 

78  Mr.  Larson:  Well,  the  report  shows  that  the  in¬ 
come  declined. 

Mr.  Burroughs:  Over  a  period  of  10  years  it  increased 
by  the  sum  of  $105,087.  You  have  it  right  in  your  record. 

Mr.  Larson.:  It  is  in  the  record  in  another  place  here  that 
they  had  $500,000  in  endowment  that  they  used  for  ordi¬ 
nary  purposes  of  the  college  with  the  consent  of  the  donors. 

Mr.  Burroughs :  That  was  simply  a  statement  that  that 
fund  was  used  for  general  college  purposes,  but  it  was  not 
endowment. 

The  Court:  Now,  I  am  interested  in  your  views  on  this 
other  point.  What  do  you  say  about  Justice  Miller’s  ob¬ 
servation  that  the  testator  intended  the  seat  of  his  enter¬ 
prise  to  be  a  university? 
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Mr.  Burroughs :  Well,  Justice  Miller  did  not  know  about 
this  letter  of  May  10,  1537,  in  which  Mr.  Ackland  said  that 
he  had  wmnted  Rollins  to  have  it  before  he  went  to  Duke. 
Justice  Miller,  of  course,  said  that  Dr.  Few  had  practiced 
blandishments  on  this  man  and  that  after  Dr.  Few  died, 
Duke  University,  repenting  of  the  blandishments  which  it 
had  practiced  upon  the  testator,  renounced. 

I  have  just  one  other  thing  I  want  to  say,  if  Your  Honor 
please.  In  the  record  there  is  a  letter  by  a  Mr.  William  T. 

Foster,  who  is  head  of  the  Pollock  Foundation — and 
79  this  goes  to  the  question  of  endowment.  He  says : 

“Rollins  College  is  a  safe  place  for  a  permanent 
endowment.  Since  1636,  when  the  first  college  in  the  United 
States  began  its  work,  no  institution  with  as  sound  a  start, 
or  even  half  as  sound  a  start,  has  failed  to  grow  and  prosper. 
Throughout  history  colleges  have  outlived  dynasties,  revo¬ 
lutions,  political  parties,  and  even  nations.’ ’ 

So  much  for  the  questionable  features  of  the  Rollins 
endowment.  In  addition  to  that,  while  we  are  going  off 
the  record  to  a  certain  extent  in  bringing  ourselves  up  to 
date,  I  might  say  that  we  are  in  a  position  now  to  supply 
evidence  to  the  trustees  that  within  the  last  two  years 
Rollins  ’  endowment  fund  has  increased  by  $575,000  and 
that  they  have  recently  received  a  library  costing  $500,000 
as  a  gift  to  the  college. 

The  Court:  I  am  somewhat  curious  to  know  why  there 
was  this  delay  in  bringing  this  motion  before  the  Court.  I 
notice  that  the  report  of  the  trustees  was  filed  back  in  No¬ 
vember. 

Mr.  Burroughs :  We  filed  exceptions  to  that,  Your  Honor. 

Mr.  Larson:  The  request  was  made  by  Rollins  College 
for  sufficient  time  in  which  to  file  those  exceptions.  We 
wanted  to  be  fair  to  both  sides  and  give  them  all  the  time 
they  needed  to  present  the  case  thoroughly. 

Mr.  Burroughs :  There  is  just  one  other  point  I  wish  to 
make ;  then  I  am  through.  The  suggestion  has  been  made 
that  Mr.  Olds  was  Mr.  Ackland ’s  alter  ego;  that  he 
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80  knew  the  inner  workings  of  Mr.  Ackland ’s  mind} 
and  that  since  he  has  made  this  recommendation  tha^; 

North  Carolina  get  the  gift,  it  should  be  accepted.  Alsd 
that  Mr.  Olds  will  take  the  stand  and  swear  to  certaiif 
things.  I  would  relish  that  opportunity,  because  I  should 
like  to  ask  Mr.  Olds  one  thing:  If  Mr.  Ackland,  the  tesf 
tator,  ever  told  him  that  he  wanted  the  University  of  North 
Carolina  to  have  this  gift.  Perhaps  he  would  testify  to  the 
contrarv;  I  do  not  know. 

Mr.  Lattin:  I  just  want  to  say  a  brief  word  or  two  ip. 
emphasis  and  clarification,  so  that  Your  Honor  will  he  en¬ 
tirely  elear  about  that  May  10,  1937  letter. 

The  point  of  the  University  of  North  Carolina  is  that 
even  though  Mr.  Ackland  may  have  expressed  himself  ip 
that  informal  letter  as  having  eliminated  the  University 
of  North  Carolina,  as  a  matter  of  fact  he  had  not  done  sq, 
because  at  that  time  his  last  will  was  in  effect;  and  if  h,e 
had  died  at  any  time  within  the  next  18  months,  that  wifi 
would  have  been  the  one  which  would  have  been  in  effect, 
and  the  University  of  North  Carolina,  upon  the  rejection 
by  Duke,  would  have  taken  this  bequest.  When  he  finally 
did  make  up  his  mind  to  eliminate  the  University  of  Nortfi 
Carolina,  he  effectively,  completely,  and  really,  by  his  la£t 
will  and  by  the  same  stroke  of  his  pen,  eliminated  Rolliifs 
College.  I  should  like  to  call  attention  to  the  fact,  furthe[r, 
that  when  he  eliminated  Rollins  College,  he  did  so 

81  certainly  on  the  merits,  because  he  had  examined,  l)ie 
had  conferred  with  the  officials  many,  many  tim^s, 

he  had  exchanged  correspondence  with  them,  and  he  h^id 
visited  Rollins  and  knew  exactly  what  they  had  to  offer. 

We  submit,  Your  Honor,  that  if  any  inference  at  all  is 
to  be  drawn  as  to  the  reason  why  he  did  not  visit  the  Uni¬ 
versity  of  North  Carolina,  it  is  that  having  become  satis¬ 
fied  with  Duke  University,  there  was  no  reason  for  him  to 
go  to  the  University  of  North  Carolina. 

•  •  *  •  •  •  #  •  *  * 
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83  Opinion 

!  The  Court  (Holtzoff,  J.) :  I  think  I  will  dispose  of  the 
matter  at  this  time. 

I  William  Hayes  Ackland  died  in  February,  1940,  leaving 
a  last  will  and  testament  executed  on  November  10,  1938, 
by  which,  among  other  things,  he  made  a  bequest  for  the 
erection  of  a  memorial  building  in  the  form  of  a  gallery 
or  museum  to  house  his  art  treasures  on  the  campus  of 
Duke  University  in  North  Carolina.  Duke  University  de¬ 
clined  the  bequest,  and  consequently  that  bequest  failed. 

i  The  Court  of  Appeals  in  the  case  of  Noel  et  al.  v.  Olds 
et  al.,  78  Appeals  D.  C.  155,  held  that  the  will  provided  for 
a  charitable  trust  and  that,  therefore,  under  the  doctrine 
of  cy-pres,  the  Court  should  make  such  disposition  of  the 
assets  covered  by  this  provision  in  the  will  as  would  best 
carry  out  the  intention  of  the  testator.  This  Court  then 
directed  the  trustees  of  the  estate,  by  a  judgment  entered 
March  13,  1944,  to  make  an  investigation,  and  to  report  to 
this  Court  with  their  recommendations  in  regard  thereto, 
of  all  the  facts  deemed  by  the  trustees  to  be  pertinent  to  a 
determination  by  the  Court  as  to  whether,  in  order  to  carry 
out  the  spirit  of  testator’s  intentions,  the  University  of 
North  Carolina  or  Rollins  College,  or  either  of  said  institu¬ 
tions,  should  be  designated  as  the  site  of  the  museum  in  the 
place  and  stead  of  Duke  University,  and  to  admin- 

84  ister  the  educational  and  charitable  and  trust  provi¬ 
sions  of  the  decedent’s  will. 

I I  presume  that  the  reason  why  the  University  of  North 
Carolina  and  Rollins  College  are  mentioned  in  the  order 

•  is  that  those  two  institutions  had  been  under  consideration 
at  one  time  or  another  by  the  testator  as  possible  objects 
of  his  bounty. 

"  The  trustees  have  made  an  exceedingly  detailed  study 
and  investigation  into  this  question  and  have  filed  a  vol¬ 
uminous  and  exhaustive  report.  Their  report  is  exceed¬ 
ingly  helpful  to  this  Court.  The  trustees  appear  to  have 
performed  their  functions  not  only  thoroughly  but  also 
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fairly  and  impartially.  The  Court  is  going  to  accept  all 
of  the  findings  of  fact  made  by  the  trustees. 

It  seems  to  the  Court  that  there  are  several  consider¬ 
ations  that  must  be  weighed  and  taken  into  account  in 
reaching  a  final  determination.  The  University  of  North 
Carolina  is  a  large  state  university,  with  an  enrollment  of 
several  thousand  students.  Rollins  College  is  a  small  coli 
lege,  thec  finances  of  which  are  founded  on  an  endowment 
fund.  The  University  of  North  Carolina  not  only  has  a 
much  larger  enrollment  than  Rollins  College  but  also  is  a 
more  democratic  institution,  in  that,  as  it  appears,  beim* 
a  state  university,  it  has  a  smaller  tuition  fee  than  Rollins^ 
and  it  is  much  easier  for  a  student  of  modest  means  td 
work  his  way  through  the  University  of  North  Caroling 
than  it  would  be,  apparently,  through  Rollins  ColL 
85  lege.  But  important  as  these  considerations  arb, 
they  do  not  seem  to  me  to  be  the  governing  consider¬ 
ations  in  the  light  of  all  the  other  facts  that  have  beeh 
presented. 

It  appears  that  the  University  of  North  Carolina  axft 
department  is  a  very  minor  and  subordinate  departmeht 
of  the  entire  university.  It  appears  from  the  report  of  tUie 
trustees  that  although  the  University  of  North  Carolina 
had  an  enrollment  of  several  thousand  students  during  tile 
last  normal  year  before  the  war — 1940-1941 — a  total  bf 
only  66  students  were  enrolled  in  art  courses  at  that  uni¬ 
versity. 

On  the  other  hand,  the  trustees  report  that  Rollins  Col¬ 
lege  has  established  a  reputation  for  placing  emphasis  ^>n 
the  arts,  especially  the  field  of  fine  arts — music,  creative 
literature,  and  the  like.  The  trustees  also  state  that  60 
percent  of  the  students  in  Rollins  College  take  one  or  more 
art  courses  during  their  college  career.  Thus  although  tjhe 
total  enrollment  of  the  University  of  North  Carolina  is 
much  larger  than  the  total  enrollment  of  the  student  body 
at  Rollins  College,  the  number  of  students  taking  art 
courses  is  much  larger  at  Rollins  than  at  North  Carolina. 
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Moreover,  the  trustees  state  in  their  report  that  thousands 
of  visitors  yearly  visit  Rollins  during  the  winter  months 
for  its  cultural  attractions,  such  as  monthly  art  exhibits, 
the  Bach  Music  Festival,  and  other  items  mentioned  in  the 
report.  Further  it  appears  that  all  the  facilities  of 

86  the  departmental  art  library  at  Rollins  are  open  to 
the  students  in  the  public  schools  of  that  region,  as 

well  as  to  the  general  public.  The  Court  is  impressed, 
therefore,  on  the  basis  of  the  findings  of  fact  made  by  the 
trustees,  that  Rollins  College  is  much  more  of  an  art  center 
than  the  University  of  North  Carolina,  and  from  that 
standpoint  this  bequest  would  find  a  much  more  fitting 
resting  place  at  Rollins  College  than  it  would  at  the  Uni¬ 
versity  of  North  Carolina,  where  the  art  department  is 
purely  minor  and  almost,  one  might  say,  incidental. 

There  is  another  consideration,  which  appears  to  the 
Court  even  more  important.  The  Court  is  impressed  with 
the  fact  that  for  some  reason  best  known  to  himself,  the 
sufficiency  of  which  is  no  concern  of  this  Court,  the  testator 
excluded  from  his  consideration  the  University  of  North 
Carolina,  although  he  had  previously  considered  it  along 
with  Duke  University  and  Rollins  College.  It  is  said  that 
perhaps  he  was  displeased  by  a  letter  he  had  received  from 
the  University  of  North  Carolina.  I  express  no  opinion  as 
to  that.  But  a  person  who  is  disposing  of  his  fortune  has 
a  right  to  dispose  of  it  in  any  manner  he  chooses  and  has 
a  right  to  be  actuated  by  motives  of  any  type  that  he  de¬ 
sires.  I  am  convinced  by  the  correspondence  emanating 
from  the  testator,  as  well  as  from  his  failure  to  respond  to 
the  communications  he  received  from  the  University  of 
North  Carolina,  that  he  decided  to  exclude  it  as  an  object 
of  his  bounty.  Of  course,  this  conclusion  must  be 

87  reached  solely  on  the  basis  of  the  documentary  evi¬ 
dence  which  has  been  adduced. 

The  Court  is  inclined  to  the  view  that  to  give  this  gift 
to  the  University  of  North  Carolina  would  very  probably 
lead  to  a  result  which  the  testator  intended  to  exclude.  His 
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reasons  may  not  have  been  good,  or  they  may  nave  bein 
good.  With  that  I  am  not  concerned.  I  am  impressed  by 
the  fact  that  he  did  not  seem  to  be  desirous  or  willing  that 
the  University  of  North  Carolina,  for  some  reason  of  hlis 
own,  should  receive  consideration.  On  the  other  hand,  be 
apparently  spent  many  years  near  Rollins  College,  in  Win¬ 
ter  Park,  Florida,  maintaining  close  personal  relationship 
with  President  Holt  of  Rollins  College  and  maintaining,  as 
well,  contacts  with  other  officials  of  that  educational  insti¬ 
tution. 

Naturally,  we  are  in  a  sense  partially  groping  in  the 
dark,  but  the  only  inference  we  can  draw  from  the  available 
evidence  is  that  the  testator  would  probably  have  selected 
Rollins  College  as  his  second  choice,  if  he  had  any  reason 
to  believe  that  the  bequest  to  Duke  University  might  flail. 
For  these  reasons,  the  Court  will  make  a  decree  directing 
that  the  gift  be  turned  over  to  Rollins  College. 

I  will  ask  counsel  to  submit  proposed  findings  of  fact  bnd 
conclusions  of  law. 

•  #  •  •  *  •  •  •  •  i  • 

185  Filed  Jul  25  1947 

Findings  of  Fact  and  Conclusions  of  Law. 

This  cause  having  been  heard  by  the  Court  on  the  evi¬ 
dence  filed  herein,  the  report  of  Edson  B.  Olds,  Jr.,  and 
American  Security  and  Trust  Company,  Trustees,  their 
findings  of  fact  and  recommendations  in  regard  thereto  and 
the  exceptions  of  Rollins  College  to  said  report,  the  Cjourt 
hereby  makes  the  following  findings  of  fact  and  conclusions 
of  law. 

FINDINGS  OF  FACT 
—  1  — 

William  Hayes  Ackland  died  in  February,  1940,  leaving 
a  last  will  and  testament  executed  on  November  10,  1938, 
by  which,  among  other  things,  he  made  a  bequest  for  the 
erection  of  a  memorial  building  in  the  form  of  a  gallery  or 
museum  to  house  his  art  treasures  on  the  campus  of  Duke 

i 
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University  in  North  Carolina.  Duke  University  declined 
the  bequest,  and  consequently  that  bequest  failed. 

The  Court  of  Appeals  in  the  case  of  Noel  et  al.  v.  Olds 
et  al.,  78  Appeals  D.  C.  155,  held  that  the  will  provided  for 
a  charitable  trust  and  that,  therefore,  under  the  doc- 
186  trine  of  cy  pres,  the  Court  should  make  such  disposi¬ 
tion  of  the  assets  covered  by  this  provision  in  the  will 
as  would  best  carry  out  the  intention  of  the  testator.  This 
Court  then  directed  the  Trustees  of  the  estate,  by  a  judg¬ 
ment  entered  March  13, 1944,  to  make  an  investigation,  and 
to  report  to  this  Court  with  their  recommendations  in  re¬ 
gard  thereto,  of  all  the  facts  deemed  by  the  Trustees  to  be 
pertinent  to  a  determination  by  the  Court  as  to  whether, 
in  order  to  carry  out  the  spirit  of  testator’s  intentions,  the 
University  of  North  Carolina  or  Rollins  College,  or  either 
of  said  institutions,  should  be  designated  as  the  site  of  the 
museum  in  the  place  and  stead  of  Duke  University,  and  to 
administer  the  educational  and  charitable  trust  provisions 
of  the  Decedent’s  will.  Pursuant  to  the  judgment  entered 
herein  the  Trustees  made  an  investigation  into  the  question 
and  filed  their  report  wThere  they  recommended  the  Univer¬ 
sity  of  North  Carolina  as  the  site  for  the  art  memorial. 

—  2  — 

The  University  of  North  Carolina  Art  Department  is  a 
very  minor  and  subordinate  department  of  the  University, 
having  been  established  in  early  1937.  Although  the  Uni¬ 
versity  of  North  Carolina  had  an  enrollment  of  several 
thousand  students  during  the  last  normal  years  before  the 
war — 1940-1941 — a  total  of  only  sixty-six  students  were  en¬ 
rolled  in  art  courses  at  that  University. 

—  3  — 

The  teaching  of  art  at  Rollins  College  began  with  the 
founding  of  the  college  in  1885.  Continuously  throughout 
the  sixty  years  of  its  existence  Rollins  College  has  not  only 
taught  art,  but  it  has  steadily  enlarged  this  department, 
and  fostered  the  cause  of  art  until  now  its  exhibits  are  at- 
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tended  by  people  from  all  over  the  United  States  and  4 
number  of  foreign  countries.  It  has  established  A 
187  reputation  for  placing  emphasis  on  the  arts,  espe^ 
cially  the  field  of  fine  arts — music,  creative  literaturA 
and  the  like.  The  Art  Department  at  Rollins  College  ife 
and  always  has  been  one  of  the  leading  departments  of  thA 
college,  and  ranks  sixth  in  importance  among  the  twentjf- 
one  departments  of  the  college.  In  addition  thereto  largie 
numbers  of  persons  other  than  students  have  taken,  anil 
are  taking,  adult  educational  courses  in  art  appreciation 
and  are  participating  regularly  in  the  exhibits. 

—  4 —  | 

Sixty  per  cent  of  the  students  at  Rollins  College  take  oife 
or  more  art  courses  during  their  college  career.  Thus  Al¬ 
though  the  total  enrollment  at  the  University  of  North 
Carolina  is  much  larger  than  the  total  enrollment  of  the 
student  body  at  Rollins  College,  the  percentage  taking  art 

courses  is  much  larger  at  Rollins  than  at  North  Carolina. 

. 

—  5  — 

Thousands  of  visitors  annually  visit  Rollins  College  dur¬ 
ing  the  winter  months  for  its  cultural  attractions,  such 
the  Bach  Music  Festival  and  other  items.  All  of  the  facili¬ 
ties  of  the  Departmental  Art  Library  at  Rollins  College  a|re 
open  to  the  students  in  the  public  schools  of  that  region,  Jas 
well  as  to  the  public.  Rollins  College  is  much  more  of  hn 
art  center  than  the  University  of  North  Carolina  and  frpm 
that  standpoint  the  bequest  contained  in  the  wfill  of  Willihm 
Hayes  Ackland  would  find  a  much  more  fitting  resting  pl^ce 
at  Rollins  College  than  it  would  at  the  University  of  North 
Carolina  where  the  Art  Department  is  purely  minor  And 
almost  incidental.  | 

—  6  — 

In  December,  1936,  testator  wrote  letters  to  Duke  Uni¬ 
versity,  the  University  of  North  Carolina  and  Rollins  Col¬ 
lege  inquiring  whether  they  would  be  interested  in  having 
an  art  gallery  erected  on  their  campuses. 
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188  After  sending  this  letter  to  each  of  the  three  edu¬ 
cational  institutions,  decedent,  who  had  a  winter 
home  at  Ormond,  Florida,  about  sixty  miles  from  Rollins 
College,  during  the  latter  part  of  December,  1936,  and  dur¬ 
ing  January,  February  and  March,  1937,  had  numerous 
personal  interviews  with  Dr.  Hamilton  Holt,  President  of 
Rollins  College,  and  other  officers  and  members  of  the  Ad¬ 
ministrative  Staff  of  that  institution.  He  personally  visited 
Rollins  College  in  February,  1937,  to  view  the  site  suggested 
for  the  location  of  the  proposed  museum.  He  also  was  in 
correspondence  with  Dr.  William  P.  Few,  President  of  Duke 
University,  with  whom  he  then  had  no  personal  acquaint¬ 
ance,  and  received  two  letters  from  the  University  of  North 
Carolina,  which  indicated  its  interest  in  the  testator’s  plan. 
The  testator  did  not  have  any  personal  interviews  with  the 
officials  of  the  University  of  North  Carolina  in  regard  to 
the  disposition  of  his  estate,  nor  did  he  visit  the  institution. 
He  did  not  reply  to  either  of  the  two  letters  which  he  re¬ 
ceived  from  the  University  of  North  Carolina  although  the 
last  letter  asked  him  certain  questions. 

—  7  — 

The  testator  visited  Duke  University  about  May  1,  1937, 
and  by  letter  of  May  10,  1937,  notified  Dr.  Few  that  he  had 
decided  to  select  Duke  University  as  the  institution  through 
which  to  effect  his  general  charitable  purposes.  His  letter 
was  in  part  as  follows : 

1  “After  going  through  a  list  of  colleges  in  Southern  States 
(my  birth  place),  my  choice  narrowed  down  to  Rollins  Col¬ 
lege  and  Duke  University.  Until  my  recent  visit  to  Duke, 
I  was  in  favor  of  Rollins,  which  President  Hamilton  Holt 
has  raised  from  insignificance  to  the  foremost  educational 
institution  of  Florida;  but  the  endowment  is  small  and 
President  Holt  is  not  immortal.” 

'  Thereafter,  many  interviews  were  had  and  many  letters 
were  exchanged  between  Dr.  Few  and  testator.  Dr.  Few 
gave  the  testator  oral  and  written  assurances  that  the 
building  contemplated  by  the  testator  would  be  con- 
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189  structed  upon  the  campus  of  Duke  University.  The 
testator  executed  his  last  will  on  November  10,  1938, 

wherein  he  designated  Duke  University  campus  as  the  site 
for  the  memorial  art  gallery  and  stipulated  that  the  art 
museum  should  be  constructed  substantially  in  accordance 
with  the  plans  theretofore  prepared  by  the  architect  for  the 
University. 

—  8 —  I 

The  correspondence  emanating  from  the  testator  as  well 
as  from  his  failure  to  respond  to  the  communications  he  re¬ 
ceived  from  the  University  of  North  Carolina  point  to  thej 
fact  that  the  testator  excluded  it  from  consideration  as  thel 
place  for  his  art  gallery,  although  he  had  previously  con^ 
sidered  it  along  with  Duke  University  and  Rollins  College^ 

The  testator  spent  many  years  at  Ormond  Beach  near 
Rollins  College  in  Winter  Park,  Florida,  maintaining  clos0 
personal  relationship  with  President  Holt  of  Rollins  Colj 
lege  and  maintaining,  as  well,  contacts  with  other  official^ 
of  that  educational  institution.  The  only  inference  to  b^ 
taken  from  the  evidence  is  that  at  the  time  of  the  execution 
of  his  last  will  the  testator  would  probably  have  selected 
Rollins  College  as  a  second  choice,  if  he  had  had  any  reasoif 
to  believe  that  the  bequest  to  Duke  University  might  fail|. 

CONCLUSIONS  OF  LAW 

To  build  the  art  memorial  on  the  campus  of  the  Univer¬ 
sity  of  North  Carolina  not  only  would  not  carry  out  thb 
spirit  of  the  testator’s  intentions  as  expressed  in  his  wijl 
and  expressed  to  the  Trustees  by  other  means,  but  would 
lead  to  a  result  which  the  testator  intended  to  exclude. 

190  —  2  — 

To  designate  Rollins  College,  Winter  Park,  Florida,  sis 
the  site  for  the  William  Hayes  Ackland  memorial  art  gal¬ 
lery  in  the  place  and  stead  of  Duke  University  would  be  a 
proper  application  of  the  cy  pres  doctrine  as  expressed  by 
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the  Court  of  Appeals  in  this  case,  and  thus  would  carry  out 
the  spirit  of  testator’s  intentions  as  expressed  in  his  will 
and  as  expressed  to  the  Trustees  by  other  means. 


J uly  25th,  1947. 

Seen : 

John  E.  Larson, 

Attorney  for  Olds,  et  al. 


Alexander  Holtzoff, 
Justice. 


Thomas  J.  Beddow, 

Attorney  for  University  of  North  Carolina. 


J.  Edward  Burroughs, 
Attorney  for  Rollins  College. 


183  Filed  Jul  25  1947 

Judgment 

This  action  came  on  to  be  heard  by  the  Court  on  the  evi¬ 
dence  filed  herein  and  the  report  and  recommendation  of 
Edson  B.  Olds,  Jr.,  and  American  Security  and  Trust  Com¬ 
pany,  Trustees,  and  the  Court  having  made  its  findings  of 
fact  and  conclusions  of  law,  it  is  this  25th  day  of  July,  1947, 
Adjudged,  Ordered  and  Decreed  that  Rollins  College, 
Winter  Park,  Florida,  be  and  the  same  is  hereby  designated 
as  the  site  for  the  William  Hayes  Ackland  memorial  art 
museum  in  the  place  and  stead  of  Duke  University  and  to 
administer  the  educational  and  charitable  trust  provisions 
of  William  Hayes  Ackland ’s  will  therein  directed  to  be  ad¬ 
ministered  by  Duke  University,  and  it  is  further 

184  Ordered  that  jurisdiction  of  this  cause  be  retained 
for  such  other  and  further  instructions  to  the  Trus¬ 
tees  as  may  be  necessary  to  enable  them  to  administer  their 
trust  in  accordance  with  the  directions  contained  in  said 
will. 

Alexander  Holtzoff, 
Justice. 
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No  objection  as  to  form : 

J OHN  E.  Larson, 

Attorney  for  Plaintiffs. 

Gardner,  Morrison  &  Rogers, 

By  Thomas  J.  Beddow, 

Attorneys  for  University  of  North  Carolina 

Cummings,  Stanley,  Truitt  &  Cross, 

By  J.  Edward  Burroughs, 

Attorneys  for  Rollins  College. 


191  Filed  Aug  4  1947 

Motion  for  Amendment  of  the  Court’s  Findings  of  Fact,  for 
Additional  Findings  of  Fact  and  for  Amendment  of 
Conclusions  of  Law  and  Judgment 

Comes  now  the  defendant,  The  University  of  North  Caro¬ 
lina  and  by  Harry  McMullan,  the  Attorney  General  of  the 
State  of  North  Carolina,  moves  the  Court  to  amend  its 
Findings  of  Fact,  to  make  additional  findings  of  fact  and 
to  amend  its  Conclusions  of  Law  and  Judgment  as  signed 
on  July  25,  1947,  as  hereinafter  set  forth. 

As  grounds  for  this  motion  the  defendant,  The  Univer- 
sity  of  North  Carolina,  shows  to  the  Court  as  follows : 

1.  In  the  second  paragraph  of  the  Court’s  “Findings  of 
Fact”  it  is  stated:  I 

“The  University  of  North  Carolina  Art  Department  is 
a  very  minor  and  subordinate  department  of  the  Univer¬ 
sity,  having  been  established  in  early  1937.  Although  the 
University  of  North  Carolina  had  an*enrollment  of  several 
thousand  students  during  the  last  normal  years  before  thd 
war — 1940-1941 — a  total  of  only  sixty-six  students  were  en¬ 
rolled  in  art  courses  at  that  University.”  "  I 

During  the  course  of  the  argument  before  the  Court  in 
this  case  on  June  17,  and  18,  1947,  the  attorney  for  th^ 
plaintiffs  called  the  Court’s  attention  to  the  fact  that  the 
statement  in  the  Trustee’s  report  to  the  effect  that  only 
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sixty-six  different  students  took  art  courses  at  The  Univer¬ 
sity  of  North  Carolina  in  1940-1941  was  inaccurate;  and 
that  the  total  number  exceeded  300.  See  pages  68-69 
192  of  the  certified  record  of  the  official  reporter.  Al¬ 
though  the  facts  as  set  forth  in  the  Trustee’s  report 
are  believed  to  be  accurate  in  all  other  respects,  the  state¬ 
ment  in  the  report  that  “A  total  of  66  different  students 
were  enrolled  in  art  courses  during  the  last  normal  year 
before  the  war,  1940-1941”  is  inaccurate  and  misleading 
and  counsel  for  plaintiffs  was  correct  in  stating  that  the 
total  number  exceeded  300  during  the  year  1940-1941.  See 
North  Carolina  Exhibit  V,  page  21,  and  North  Carolina 
Exhibit  VI,  page  3,  which  are  a  part  of  the  record  in  this 
case.  The  fact  is  that  in  the  year  1940-1941  a  total  of  228 
different  students  were  enrolled  in  art  courses  in  the  Art 
Department  of  The  University  of  North  Carolina  in  Chapel 
Hill,  and,  in  addition,  a  total  of  not  less  than  276  different 
students  were  enrolled  in  art  courses  offered  by  depart¬ 
ments  of  the  University  other  than  the  Art  Department. 
These  art  courses  offered  by  other  departments  include 
courses  in  ancient  and  classical  art,  photography,  and  cos¬ 
tume  designing.  See  Exhibit  A  attached,  which  constitutes 
an  explanation  or  breakdown  of  statements  heretofore  made 
of  record  relative  to  the  number  of  students  enrolled  in  art 
courses  at  The  University  of  North  Carolina  in  1940-1941. 
It  is  to  be  noted  that  courses  in  fashion  and  dress  design¬ 
ing,  interior  decorating,  and  a  survey  of  arts  of  ancient 
civilizations  are  included  among  the  art  courses  offered  by 
the  Art  Department  at  Rollins  College,  as  shown  at  page  71 
of  Rollins  College  Exhibit  K  which  is  a  part  of  the  record 
in  this  case.  Accordingly,  in  order  that  comparison  with 
Rollins  College  may  be  entirely  accurate,  similar  courses 
offered  at  The  University  of  North  Carolina  should  like¬ 
wise  be  regarded  as  art  courses.  In  spite  of  the  fact  that 
the  inaccuracy  as  contained  in  the  Trustees’  report  rela¬ 
tive  to  the  number  of  students  enrolled  in  art  courses  at 
The  University  of  North  Carolina  was  specifically  called 
to  the  Court’s  attention  and  correction  thereof  sought  to 
be  made,  the  Court  has  incorporated  in  its  “Findings  of 
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Fact”  a  definite  finding  to  the  effect  that  in  1940-1941  a 
total  of  only  66  students  were  enrolled  in  art  courses  at 
The  University  of  North  Carolina.  It  is  respectfully  re¬ 
quested  that  paragraph  2  of  the  “Findings  of  Fact”  as 
made  by  the  Court,  be  amended  so  as  to  show  that  during 
the  last  normal  year  before  the  war,  1940-1941,  a  total  of 
more  than  300  students  were  enrolled  in  art  courses 
193  at  The  University  of  North  Carolina  in  Chapel  Hill. 

It  is  requested  also  that  the  last  sentence  of  para¬ 
graph  2  of  the  Court’s  “Findings  of  Fact”  be  further 
amended  to  show  that  the  phrase  “several  thousand  stu¬ 
dents”  as  contained  therein,  includes  students  in  the  schools; 
of  law,  medicine,  library  science,  public  health,  commerce, 
and  pharmacy  where  no  courses  in  art  are  taught. 

2.  The  report  of  the  investigation  conducted  in  this  case 
by  plaintiffs,  and  filed  with  the  Court  on  November  20, 1946, 
contains  numerous  findings  of  fact  germane  to  the  issues  in, 
this  cause,  which  are  not  referred  to,  or  included  in  thq 
“Findings  of  Fact”  as  made  by  the  Court.  At  the  time  of 
the  trial  of  this  action  on  June  17  and  18,  1947,  the  Court 
stated  that  “I  am  going  to  accept  the  findings  of  fact  of 
the  Trustees.”  Page  73  of  the  certified  record  of  the  ofib 
cial  reporter.  It  is  submitted  that  all  of  the  findings  of 
fact  as  contained  throughout  the  Trustees’  report,  with  th^ 
exception  of  the  finding  respecting  the  number  of  students 
who  attended  art  courses  at  The  University  of  North  Caroj- 
lina  in  1940-1941  as  discussed  in  paragraph  1  above,  should 
properly  be  included  in  their  entirety  in  the  “Findings  ojf 
Fact”  as  made  by  the  Court,  and  accordingly  it  is  requested 
that  the  Court’s  “Findings  of  Fact”  be  amended  so  as  tb 
include  therein  the  following:  “All  the  findings  of  fait 
made  by  the  Trustee,  as  contained  throughout  their  report 
filed  with  this  Court  on  November  20, 1946,  are  accepted  % 
the  Court  in  their  entirety  and  are  made  a  part  hereof  tfv 
reference,  with  the  exception  of  the  finding  relative  to  tfie 
number  of  students  enrolled  in  art  courses  at  The  Univer¬ 
sity  of  North  Carolina  during  1940-1941.” 

3.  The  first  two  sentences  of  paragraph  5  of  the  Courtj ’s 
“Findings  of  Fact”  read  as  follows:  “Thousands  of  visit- 
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ors  annually  visit  Rollins  College  during  the  winter  months 
for  its  cultural  attractions,  such  as  the  Bach  Music  Festival 
and  other  items.  All  of  the  facilities  of  the  Departmental 
Art  Library  at  Rollins  College  are  open  to  the  students  in 
the  public  schools  of  that  region,  as  well  as  to  the  public.” 
It  is  requested  that  there  be  added  at  the  close  of  this 
quoted  excerpt,  or  at  some  other  appropriate  point  in  the 
Court’s  findings,  the  following  additional  findings :  “Thou¬ 
sands  of  visitors,  mostly  from  the  south,  annually 
1 194  visit  The  University  of  North  Carolina  for  its  cul¬ 
tural  attractions.  All  of  the  facilities  of  the  Art  De¬ 
partment  library  of  The  University  of  North  Carolina — as 
well  as  the  facilities  of  its  general  library  where  many  art 
objects,  art  books,  photographs  of  art  masterpieces  and  the 
like  are  housed — are  open  to  the  students  in  the  public 
schools  of  the  region  as  well  as  to  the  public.  Each  year 
1  the  school  children  of  the  State  have  their  own  exhibition, 
which  tours  the  State  after  being  shown  at  Person  Hall 
where  the  University’s  Art  Department  is  located.  North 
Carolina  high  school  day,  an  annual  event  in  normal  times 
brings  an  average  of  15,000  high  school  students  and  teach¬ 
ers  to  the  University.”  The  above  facts  are  fully  substan¬ 
tiated  by  the  record  before  the  Court  in  this  case.  See 
1  North  Carolina  Exhibit  V,  pages  15,  17,  43-46,  and  North 
1  Carolina  Exhibit  III,  pages  6,  7  and  12. 

4.  In  paragraph  seven  of  the  Court’s  “Findings  of  Fact,” 
an  excerpt  from  a  letter  dated  May  10,  1937  is  quoted,  in 
which  the  testator  stated  among  other  things  that  his  choice 
of  a  site  for  the  museum  had  narrowed  down  to  Duke  Uni¬ 
versity  and  Rollins  College.  It  is  established  by  the  record 
before  the  Court  that  at  the  time  testator  wrrote  the  letter 
of  May  10,  1937,  he  had  in  effect  a  will  dated  May  4,  1936 
i  in  which  he  named  Duke  University  his  first  choice  as  a 
site  for  the  museum,  The  University  of  North  Carolina  as 
his  second  choice  and  Rollins  College  as  his  third  choice, 
i  It  is  likewise  clear  from  the  record  that  after  the  testator 
i  wrote  the  above  mentioned  letter  of  May  10,  1937,  he  left 
1  the  1936  will  continuously  in  effect  for  eighteen  months,  or 
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until  November  10, 1938,  without  making  any  changes  in  its 
terms  whatsoever — despite  the  fact  that  he  was  an  old  manj 
and  in  ill  health  at  the  time — and  when  he  finally  did  exe¬ 
cute  his  new  will  on  November  10,  1938  so  as  to  eliminate 
both  The  University  of  North  Carolina  and  Rollins  College 
as  possible  sites  for  his  museum,  he  did  so  because  he  ha^1 
been  repeatedly  importuned  to  do  so  by  Dr.  Few,  Presidenlj 
of  Duke  University,  and  to  name  Duke  University  alonej 
In  order  that  the  findings  of  the  Court  as  contained  in  para+ 
graph  seven  of  its  “Findings  of  Fact”  will  be  more  comf 
plete,  it  is  requested  that  there  be  added  further  findings  iq 
substance  as  follows :  “  At  the  time  the  testator  wrote 
195  the  above  mentioned  letter  of  May  10,  1937  to  Dr|. 

Few,  he  had  in  effect  a  will  executed  May  4,  1936  in 
which  he  named  Duke  University  as  his  first  choice  as  i 
site  for  the  museum  with  the  University  of  North  Caroling 
as  second  choice  and  Rollins  College  third.  Despite  the 
fact  that  testator  was  an  old  man  and  in  ill  health  from  an$ 
after  the  time  he  wrote  the  letter  of  May  10,  1937,  he  leift 
said  will  of  May  4,  1936  in  full  force  and  effect  without 
changing  any  of  its  terms  until  November  10,  1938,  whetn 
he  executed  his  last  will  naming  Duke  University  alone  ds 
the  site  for  the  museum.  The  reason  he  executed  a  nepv 
will  on  November  10,  1938  was  because  he  had  been  re¬ 
peatedly  importuned  by  Dr.  Few  to  do  so  and  to  name  Duljce 
University  alone.” 

5.  The  Court  is  requested,  in  addition  to  amending  i^s 
“Findings  of  Fact”  as  above  set  forth,  to  amend  its  con¬ 
clusions  of  law  and  its  judgment  to  conform  and  accoj-d 
with  said  amended  findings. 

! 

Gardner,  Morrison  and  Roger^, 
By  Ward  E.  Lattin, 

Thomas  J.  Beddow. 

Harry  McMtjllan, 

Attorney  General  of  North  Carolina, 
Attorneys  for  Defendant,  The 
University  of  North  Carolina. 
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196  Filed  Aug  4  1947 

Exhibit  A 

THE  UNIVERSITY  OF  NORTH  CAROLINA 
CHAPEL  HILL 

Department  of  Art 

Person  Hall  Art  Gallery  August  1,  1947 

EXPLANATIONS  OF  FIGURES  RECENTLY  SUB¬ 
MITTED  ON  ART  ENROLLMENT  AT  THE  UNI¬ 
VERSITY  OF  NORTH  CAROLINA  FOR  THE 
YEAR,  SEPTEMBER,  1940  TO  SEPTEMBER,  1941. 

On  Page  one  of  N.  C.  Rebuttal  Exhibit  two,  under  the  date 
of  Oct.  11,  1945*  the  Central  Records  Office  of  the  Univer¬ 
sity  of  North  Carolina  presented  the  figures  which  showed 
an  average  daily  art  enrollment  of  66,  for  the  period  from 
September  1,  1040,  to  September,  1941.  This  figure  of  66 
does  not  pretend  to  show  the  total  number  of  students  who 
'Were  enrolled  in  the  art  courses  during  the  twelve-month 
period.  The  figure  66  is  arrived  at  by  the  standard  proce¬ 
dure  used  in  State  and  University  budgetary  procedures, 
and  in  this  case  is  based  on  the  following  enrollment  by 
quarters  equated  on  the  daily,  year-round  basis! 

Explanation  of  “66”  Art  Students 

Art  enrollment 


Fall  72 

72 

Winter  84 

84 

Spring  94 

94 

3/250 

83  average  during  academic  year 


#  Identification  should  be  Exhibit  D  of  N.  C.  Exhibit  IH  dated  August  8, 
1945.  W.E.L.  8-4-47. 
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Art  enrollment 

1st  half  Summer  100 

2nd  half  Summer  No  art  courses  offered 


2/100 


50  average  during  Summer  School 


Average  Art  enrollment  during  Academic  year 
Average  Art  enrollment  during  Summer  School 


Average  enrollment  during  any  period 

197  The  actual  number  of  different  individuals  enrolled 
in  courses  in  the  Art  Department  during  this  period, 
September  1940-September,  1941  was  228. 

In  addition  a  number  of  students  were  enrolled  in  aft 
courses  offered  by  departments  other  than  the  Art  Depart¬ 
ment.  Below  is  given  enrollment  for  September  1940- 
September  1941  for  courses  in  Ancient  and  Classical  Art, 
Photography,  and  Costume  Design.  This  list  of  courses 
does  not  include  all  art  courses  offered  by  departments 
other  than  Art,  but  is  limited  to  only  those  courses  taught 
at  Rollins  College. 

Class  enrollments  3$7 

Additional  individuals  enrolled  (that  is,  only  those 

individuals  not  counted  above  under  Art)  2^6 

From  all  the  above  mentioned  art  courses  offered  in  ahd 
outside  of  the  Department  of  Art,  the  total  enrollment 
ures  are : 


Class  enrollments  in  Art 
Different  individuals  enrolled 
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To  the  best  of  my  knowledge  the  above  report  is  true. 

John  V.  Allcott,  Head 
The  Department  of  Art 

Sworn  and  subscribed  to  before  me  a  Notary  Public,  this 
the  first  day  of  August,  1947. 

J.  A.  Warren 
Notary  Public. 

My  Com.  expires  Oct.  30th,  1947. 

•  •  •  •  •  •  •  *  •  •  • 

198  Filed  Aug  11  1947 

Plaintiffs’  Memorandum  in  Support  of  Motion  of  the  Uni¬ 
versity  of  North  Carolina  for  Amendment  of  the  Court’s 
'  Findings  of  Fact,  for  Additional  Findings  of  Fact  and 
for  Amendment  of  Conclusions  of  Law  and  Judgment 

Comes  now  the  plaintiffs,  Edson  B.  Olds,  Jr.,  and  the 
American  Security  and  Trust  Company,  as  Trustees  under 
the  will  of  William  Hayes  Ackland,  deceased,  by  their  attor¬ 
ney,  and  file  this  memorandum  in  support  of  the  motion  of 
The  University  of  North  Carolina  to  amend  the  Findings 
of  Fact,  for  additional  findings  of  fact  and  for  amendment 
of  the  Conclusions  of  Law  and  Judgment  signed  on  July  25, 
1947,  and  as  reasons  therefor  say : 

1.  Number  of  Students  Enrolled  at  The  University  of 
North  Carolina  During  1940-1941 

As  stated  to  the  Court  by  counsel  for  the  plaintiffs  at  the 
oral  argument  of  the  motion  filed  by  The  University  of 
North  Carolina  to  confirm  the  Trustees’  Report  (Tran¬ 
script,  pp.  68-69),  the  evidence  presented  to  the  Trustees 
shows  that  there  were  over  three  hundred  students  actually 
enrolled  in  art  courses  at  The  University  of  North  Caro¬ 
lina  during  the  school  year  1940-1941. 

;  The  explanation  contained  in  Exhibit  A,  which  is  attached 
to  the  motion  of  The  University  of  North  Carolina  to 
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199  amend  the  Findings  of  Fact,  was  likewise  made  td 
the  Trustees  at  the  time  of  the  preparation  of  th 

Report.  At  that  time,  the  Trustees  felt  that  the  number  o 
students  was  one  of  many  factors  to  be  considered  in  con 
nection  with  a  determination  as  to  the  scope  of  the  art  acj 
tivities  at  The  University  of  North  Carolina.  Since  so 
much  stress  has  been  placed  upon  this  factor  alone,  it  should 
be  stated  that  the  figure  “66”,  without  further  explanation! 
is  misleading  and  that  it  merely  represents  an  average  arT 
rived  at  by  standard  procedure  used  in  State  and  university 
budgetary  accounting.  In  addition  to  the  fact  that  this  fig| 
ure  merely  represents  an  accounting  average,  it  is  likewise 
limited  to  students  who  took  courses  in  the  Art  Department 
in  1940-1941  and  does  not  include  students  from  other  de^ 
partments  of  the  University  who  likewise  took  art  course? 
during  that  period. 

Since  the  Court,  in  Paragraphs  2  and  4  of  its  Findings  of 
Fact,  has  placed  great  stress  on  the  percentage  of  students 
who  pursued  art  courses  at  the  University  of  North  Caro¬ 
lina  in  the  school  year  1940-1941,  it  is  respectfully  submitted 
that  the  Court’s  Findings  of  Fact  should  be  amplified  so  a^ 
to  show  the  meaning  of  the  figure  “66”  and  that  the  actual 
student  enrollment  in  art  courses  at  The  University  o(f 
North  Carolina  during  the  period  in  question  far  exceeded 
300.  I 

The  fact  that  there  were  over  300  students  who  took  aift 
courses  during  the  school  year  1940-1941  was  called  to  the 
attention  of  the  Court  at  the  oral  argument,  as  it  was  ap¬ 
parent  that  the  Court  had  not  had  an  opportunity  to  ex¬ 
amine  the  voluminous  documents  and  exhibits  which  had 
been  filed  with  the  Trustees. 

In  further  support  of  this  explanation  of  the  Trustees’ 
Findings,  see  North  Carolina  Exhibits  V,  p.  21,  aiid 

200  VI,  p.  3.  North  Carolina  Exhibit  VI,  p.  3,  states : 

“Registrations  in  all  courses  totalled  eighty  stu¬ 
dents  during  the  art  department’s  first  year  of  operation 
Steadily  increasing  yearly  registrations  provide  a  five  yehr 
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average  total  of  two  hundred  and  ninety  (total  quarter  by 
quarter  registrations,  including  summer  sessions ).” 

It  was  made  clear  to  the  Trustees,  as  is  apparent  from 
the  foregoing  Exhibit  A  attached  to  the  motion,  that  these 
figures  obviously  refer  to  student  enrollment  in  the  sepa¬ 
rate  Art  Department  established  in  1937,  and  not  to  regis¬ 
trations. 

Certainly  the  Court  should  not  be  asked  to  base  its  deci¬ 
sion  in  this  case  upon  a  misunderstanding  of  the  facts  con¬ 
tained  in  the  Trustees’  Report,  as  has  been  urged  by  counsel 
for  Rollins  College  in  its  opposition  to  the  granting  of  the 
motion. 

In  considering  the  figure  “66”,  the  Court  should  also 
bear  in  mind  that  the  Trustees  personally  visited  both  Rol¬ 
lins  College  and  The  University  of  North  Carolina  and  had 
an  opportunity  to  observe  that  there  were  a  far  greater 
number  of  students  actually  taking  art  courses  at  the  Per¬ 
son  Art  Gallery  at  The  University  of  North  Carolina  than 
there  were  at  the  art  studio  in  Rollins  College.  Rollins  Col¬ 
lege  has  not  submitted  any  evidence  to  the  Court  or  to  the 
Trustees  to  indicate  the  number  of  students  actually  en¬ 
rolled  in  art  courses  for  the  period  in  question.  The  Trus¬ 
tees  came  to  the  conclusion  that  the  number  of  students  was 
a  much  better  yardstick  of  art  activity  in  the  institution  it¬ 
self  than  the  percentage  factor  used  by  Rollins  College  and 
apparently  adopted  by  the  Court  in  its  Findings. 

It  is  therefore  respectfully  requested  that  the  Findings  of 
Fact  made  by  the  Court  be  amended  so  as  to  contain  this 
explanation  and  to  show  that  the  number  of  art  students 
at  The  University  of  North  Carolina  during  the  year 
201  1940-1941  exceeded  300.  The  Court  would  be  justi¬ 

fied  in  finding  that  there  were  504  art  students  at  The 
University  of  North  Carolina  during  the  year  in  question. 

2.  Findings  of  Fact  Contained  in  the  Trustees’  Report. 

Under  the  terms  of  the  will,  as  construed  by  the  Court  of 
Appeals  in  the  case  of  Noel,  et  al.  v.  Olds,  et  al.,  78  U.  S. 
Appeals,  D.  C.  155,  161-162,  the  Trustees  were  given  full 
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and  complete  discretion  in  connection  with  the  administra^ 
tion  of  the  trust  estate,  in  carrying  out  the  directions  con¬ 
tained  in  the  will  and  in  carrying  out  “as  nearly  as  possible 
the  spirit  of  my  (Testator’s)  intentions  as  expressed  hereiji 
and  as  may  be  expressed  to  them  by  other  means.”  (Italic^ 
supplied)  The  will  also  provided  that  the  decision  of  th^ 
Trustees  “in  regard  to  any  matter  arising  out  of  their  ad¬ 
ministration  shall  be  binding  and  conclusive  upon  all  con¬ 
cerned.”  Speaking  of  the  broad  powers  thus  conferred 
upon  the  Trustees,  the  Court  of  Appeals  stated: 

“Here  is  express  language  directing  the  trustees  to  locjk 
to  other  sources,  well  known  both  to  testator  and  the  trus¬ 
tees  to  guide  them  in  carrying  out  the  spirit  of  his  inten¬ 
tions.  Such  language  would  be  without  meaning  if  his  pur¬ 
pose  had  been  merely  to  make  a  gift  to  Duke  University 
a  single  beneficiary.  It  seems  obvious,  instead,  that  here 
was  prevision  of  the  possibility  which  actually  eventuated 
and  provision  for  the  course  to  be  followed  by  his  trustees 
if  it  did.”  | 

In  view  of  the  construction  thus  placed  by  the  Court  upbn 


the  will,  the  judgment  entered  by  Mr.  Justice  Bailey  bn 
March  26,  1945,  did  not  provide  for  the  appointment  of  a 
Special  Master  as  is  usually  done  in  cy  pres  cases,  but  it 
did  authorize  and  direct  the  Trustees  to  make  an  investiga¬ 
tion  of  and  to  report  to  the  Court,  with  their  recommenda¬ 
tions  in  regard  thereto,  all  of  the  facts  deemed  by  the  Trus¬ 
tees  to  be  pertinent  to  a  determination  as  to  whether  or  hot 
either  of  the  defendants  should  be  substituted  in  the  plhce 
of  Duke  University.  j 

202  The  exceptions  and  objections  to  the  Report  of  the 
Trustees  filed  herein  by  Rollins  College  do  not  chal¬ 
lenge  the  accuracy  of  the  facts  contained  in  the  Trustees’ 
Report.  Furthermore,  counsel  for  Rollins  College  stajted 
at  the  oral  argument  on  the  motion  confirming  the  Trus¬ 
tees’  Report  that  “We  do  not  for  a  second  impugn  the  in¬ 
tegrity  of  the  Trustees  in  any  sense  of  the  word.”  (Tran¬ 
script  p.  9) 


136 


Also  at  the  hearing,  (Transcript  p.  73)  the  Court  stated: 

“I  am  going  to  accept  the  findings  of  fact  of  the  Trus¬ 
tees.’ ’ 

and  in  its  oral  opinion,  rendered  immediately  at  the  conclu¬ 
sion  of  the  argument,  the  Court  stated : 

“The  trustees  have  made  an  exceedingly  detailed  study 
and  investigation  into  this  question  and  have  filed  a  volumi¬ 
nous  and  exhaustive  report.  Their  report  is  exceedingly 
helpful  to  this  Court.  The  trustees  appear  to  have  per¬ 
formed  their  functions  not  only  thoroughly  but  also  fairly 
and  impartially.  The  Court  is  going  to  accept  all  of  the 
findings  of  fact  made  by  the  trustees.” 

In  the  light  of  the  foregoing,  and  because  the  recitals  of 
fact  contained  in  the  Trustees’  Report  are  deemed  by  them 
to  be  material  “to  carry  out  as  nearly  as  possible  the  spirit 
of  my  (Testator’s)  intentions  as  expressed  herein  (in  the 
will)  and  as  may  be  expressed  to  them  by  other  means,”  and 
also  material  to  a  proper  determination  of  this  controversy, 
it  is  respectfully  requested  that  the  pertinent  facts  thus  re¬ 
cited  by  the  Trustees  be  incorporated  by  reference  in  the 
Court’s  Findings  of  Fact,  as  requested  by  the  defendant, 
The  University  of  North  Carolina. 

3.  4.  and  5. 

These  plaintiffs  concur  in  the  statements  and  requests 
made  in  Paragraphs  3,  4  and  5  of  the  said  motion  of  the  de¬ 
fendant,  The  University  of  North  Carolina. 

John  E.  Larson, 

Hibbs  Building, 

Attorney  for  Plaintiffs  Edson 
B.  Olds,  Jr.,  and  American  Se¬ 
curity  <&  Trust  Co.,  Trustees 
u/w  William  E.  Achland,  Dec’d. 

•  ••••••••• 
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203  Filed  Aug  7  1947 

Opposition  and  Answer  of  Rollins  College  to  the  Motion  of 
the  University  of  North  Carolina  for  Amendment  of 
the  Courts  Findings  of  Fact,  for  Additional  Findings 
of  Fact  and  for  Amendment  of  Conclusions  of  Law  and 
Judgment 

Comes  now  the  defendant,  Rollins  College,  by  its  attorf 
neys,  and  files  this  its  opposition  and  answer  to  the  Motioi^ 
of  the  University  of  North  Carolina  to  amend  the  Findings 
of  Fact,  for  additional  Findings  of  Fact  and  for  amendment 
of  the  Conclusions  of  Law  and  Judgment  signed  on  July 
25,  1947,  and  as  reasons  therefor  says : 

1.  The  attempt  at  this  time  to  change  the  record  by  hav¬ 
ing  the  Trustees’  report  and  the  Findings  of  Fact  amended 
is  without  merit.  If  the  Trustees’  report  is  in  error  as  tb 
the  number  of  different  students  enrolled  in  art  courses 
at  the  University  of  North  Carolina  during  the  year  194Q- 
1941  that  error  was  not  committed  by  the  Trustees,  but  by 
the  University  of  North  Carolina.  The  Trustees’  finding 
it  18  which  pertains  to  this  issue  contains  the  identji- 

204  cal  language  of  the  requested  finding  #30  filed  on  be¬ 
half  of  the  University  of  North  Carolina.  That  re¬ 
quested  finding  is  as  follows : 

“30.  A  wide  variety  of  courses  are  taught  in  the  several 
schools  of  the  University  of  North  Carolina  in  Chapel  Hill, 
including  between  25  and  40  art  courses.  A  total  of  66  dif¬ 
ferent  students  were  enrolled  in  art  courses  during  the  la(st 
normal  year  before  the  war,  1940-1941,  and  many  of  thefee 
students  took  more  than  one  art  course,  the  total  number  df 
registrations  in  all  art  courses,  including  the  summer  school, 
being  approximately  300.  The  art  courses  offered  by  tpe 
University  proceed  from  elementary  work  through  the  M.]A. 
Degree.  (N.  C.  Ex.  HI,  Page  5;  N.  C.  Ex.  V,  Pages  49-51 ; 
N.  C.  General  Catalogue,  Pages  152-155.)  ” 

In  other  words  the  University  of  North  Carolina  asked 
the  Trustees  to  make  the  finding  of  which  they  now  com¬ 
plain. 
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The  University  of  North  Carolina  took  no  exception  to 
the  Trustees’  report  or  any  part  thereof  and  there  was 
never  any  suggestion  that  the  Trustees’  finding  #18  was  at 
variance  with  the  facts  until  the  argument  on  the  exceptions 
of  Bollins  College  was  heard.  At  that  time  counsel  for  the 
Trustees  suggested  that  error  had  been  committed,  but 
there  was  nothing  in  the  record  or  before  the  court  from 
which  the  court  could  conclude  that  the  Trustees  were  in 
error  in  adopting  the  finding  requested  by  the  University 
of  North  Carolina.  Exhibit  D  of  North  Carolina  Exhibit 
III  attached  to  the  Motion  is  an  attempt  to  insert  something 
in  the  record  which  was  not  before  the  court  when  the  case 
was  decided. 

The  request  that  paragraph  2  of  the  court’s  Findings  of 
Fact  he  further  amended  to  show  that  the  phrase  “several 
thousand  students”  as  contained  therein,  includes  students 
of  law,  medicine,  library  science,  public  health,  commerce, 
and  pharmacy  where  no  courses  in  art  are  taught  is  simply 
asking  the  court  to  state  an  obvious  fact  which  in  no  way 
affects  the  ultimate  decision  in  this  case. 

205  2.  The  request  that  the  court’s  Findings  of  Fact  be 

amended  to  include  therein  the  following: 

“All  the  findings  of  fact  made  by  the  Trustees,  as  con¬ 
tained  throughout  their  report  filed  with  this  Court  on  No¬ 
vember  20, 1946,  are  accepted  by  the  Court  in  their  entirety 
and  are  made  a  part  hereof  by  reference,  with  the  exception 
of  the  finding  relative  to  the  number  of  students  enrolled  in 
art  courses  at  The  University  of  North  Carolina  during 
1940-1941.” 

is  opposed  for  the  reason  that  although  the  court  did  state 
that  it  was  going  to  accept  the  findings  of  fact  of  the  Trus¬ 
tees,  the  Trustees’  report  is  on  file  in  this  court  and  since 
that  report  contains  many  findings  which  are  not  essential 
to  a  proper  determination  of  the  issues  no  purpose  would 
be  served  by  incorporating  it  in  the  court’s  Findings  even 
by  reference. 
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3.  The  addition  to  the  Findings  of  Fact  requested  in 
paragraph  three  of  the  Motion  is  not  justified  by  the  record 
nor  the  report  of  the  Trustees. 

4.  The  requested  addition  to  paragraph  seven  of  the( 

Findings  of  Fact  contained  in  paragraph  four  of  the  Mo¬ 
tion  is  purely  argumentative  and  has  no  proper  place  in  th^ 
Findings.  | 

It  is  respectfully  submitted  that  the  Findings  of  Fact] 
Conclusions  of  Law  and  Judgment  should  not  be  disturbed 
in  any  particular  and  that  the  Motion  should  be  denied  in  its 
entirety. 

Cummings,  Stanley,  Truitt  &  Cross, 

By  J.  Edward  Burroughs,  Jr. 
Attorney  for  Defendant,  Rollins  College j. 

***•**•**]» 
Transcript  of  Hearing  of  October  3,  1947. 

89  Friday,  October  3,  1947. 

The  above-entitled  cause  came  on  for  hearing  before  Hoii. 
Justice  Alexander  Holtzoff  at  10:00  o’clock  a.  m. 

90  PROCEEDINGS 

The  Clerk:  Olds,  et  al,  versus  Rollins  College  and  Uni¬ 
versity  of  North  Carolina,  Civil  Action  No.  12591. 

Mr.  Lattin :  May  it  please  the  Court,  the  subject  matter 
of  this  controversy  was  considered  by  this  Court  compara¬ 
tively  recently. 

The  Court:  Yes;  I  recall.  You  don’t  have  to  refresh 
my  recollection. 

Mr.  Lattin :  I  won’t  make  any  preliminary  statement  f^r 
that  reason. 

The  Court :  Is  this  a  motion  to  modify  my  findings? 

Mr.  Lattin :  That  is  right. 

At  the  close  of  the  hearing  Your  Honor  entered  a  ju4g- 
ment  which  was  to  the  effect  that  the  charitable  trust  p^*o- 
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visions  of  the  last  will  of  William  Hayes  Ackland  should 
be  carried  into  effect  by  the  establishment,  enlargement,  et 
cetera,  of  the  William  Hayes  Ackland  memorial  art  museum 
on  the  campus  of  Rollins  College. 

The  motion  of  the  University  of  North  Carolina  requested 
the  Court  to  amend  its  findings  by  adding  additional  find¬ 
ings,  and  by  modifying  the  findings  that  were  made. 

I  assume  that,  probably,  the  most  satisfactory  method  of 
discussing  this  case  would  be  to  take  up  the  points  listed  in 
the  motion  in  the  order  in  which  they  now  appear. 

91  The  Court:  Yes,  one  by  one.  Very  briefly,  of 
course. 

Mr.  Lattin:  Yes. 

i  First,  then,  as  to  the  number  of  students  taking  art 
courses  at  the  University  of  North  Carolina. 

!  When  this  case  was  assigned  to  the  Trustees  for  the  pur¬ 
pose  of  conducting  an  investigation,  the  attorney  for  the 
trustees  addressed  a  letter  to  the  University  of  North  Caro¬ 
lina  and  to  Rollins  College  requesting  a  large  amount  of 
information. 

i  Included  in  the  information  requested  was  this,  and  I 
quote :  4  ‘  Courses  offered  which  closely  relate  to  the  devel¬ 
opment  and  encourage  the  appreciation  of  the  cause  of  art, 
and  the  normal  number  of  students  and  instructors  partici¬ 
pating  therein.  ’  ’  That  was  one  of  the  bits  of  information 
requested. 

Now,  of  course,  the  normal  course  which  the  attorneys 
for  the  University  of  North  Carolina  followed  was  to  re¬ 
quest  the  officials  of  the  University  of  North  Carolina  to 
furnish  that  information,  and  they  in  turn  had  to  rely  upon 
information  furnished  by  the  various  departments  and 
services  and  offices  within  the  University. 

Now  on  the  point  as  to  the  number  of  students  involved, 
there  was  furnished  by  the  art  department  certain  infor¬ 
mation.  For  example,  there  was  furnished  by  the  art  de¬ 
partment  information  which  is  North  Carolina  Exhibit  6, 
and  a  part  of  the  record  in  this  case.  Information  on  that 
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point  was  as  follows:  “Registrations  in  all  courses 

92  total  80  students  during  the  art  department’s  first 
year  of  operation.”  That  was  1937. 

The  Court :  Before  you  proceed,  suppose  you  tell  me  Just 
what  you  object  to,  what  statement  of  the  finding. 

Mr.  Lattin :  I  object,  as  I  would  show  you  in  a  very  few 
seconds — 

The  Court  (interposing) :  Tell  me  what  you  object  to, 
first. 

Mr.  Lattin :  I  object  to  the  finding  that  there  are  sixty- 
six  students  taking  art  courses  in  1940-41,  because  it  is  in¬ 
accurate. 

The  Court:  What  do  you  contend  is  the  number? 

Mr.  Lattin :  The  total  number  of  students  I  contend  the 
evidence  before  the  Court  at  the  time  the  findings  were 
made  showed  that  there  were  as  many  as  300  students  tak¬ 
ing  art  courses  at  the  University  of  North  Carolina  in  1944. 

The  Court :  Of  course,  the  finding  of  fact  of  the  trustees, 
all  my  findings  of  fact  are  based  and  taken  from  the  trus¬ 
tees’  report,  while  to  be  sure  I  didn’t  adopt  their  final  rec¬ 
ommendation.  But  I  recommended  all  of  their  findings  of 
fact. 

Mr.  Lattin :  Their  finding  of  fact  was  misleading  in  that 
the  figure  of  sixty-six  did  not  represent  the  number  of  indi¬ 
viduals  who  took  our  courses,  but  meant  the  average  num¬ 
ber  of  students  who  took  art  courses  over  a  period  of  five 
semesters. 

Now  the  actual  number  of  students  who  took  art  courses 
in  the  year  1940  and  ’41  was  228  in  the  art  depart- 

93  ment;  and  in  art  courses  in  departments  offered  at 
the  University,  in  departments  other  than  the  art  de^ 

partment,  there  were  276  more. 

The  Court:  Well,  now,  I  understood  the  Trustees’  Rej 
port  to  mean  this ;  that  while  there  were  between  2  and  300 
registrations  in  art  courses,  some  of  the  students  were  reg¬ 
istered  in  more  than  one  course,  and  that  there  were  sixty- 
six  in  the  total  number  of  individual  students  registered  iiji 
art. 
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Mr.  Lattin:  Your  Honor  made  that  statement  at  the 
time.  Mr.  Larson  stated  in  argument  that  that  was  not  cor¬ 
rect;  that  the  record  showed  that  there  was  in  evidence  in 
this  case  information  showing  that  the  total  number  was 
approximately  three  hundred  (300). 

The  Court:  You  didn’t  file  any  objections  to  the  state¬ 
ments  of  fact,  did  you? 

Mr.  Lattin :  No,  Your  Honor ;  but  let  me  bring  this  out — 

The  Court  (interposing) :  This  is  a  rather  late  date  to 
bring  this  up. 

Mr.  Lattin :  I  do  not  think  so,  because  we  are  not  asking 
for  any  change  in  the  finding  of  fact.  We  are  asking  that 
the  finding  of  fact  is  made  to  be  clearly  understood. 

The  Court :  Are  you  asking  me  to  qualify  my  finding  of 
fact? 

Mr.  Lattin :  I  would  ask  that  Your  Honor  qualify  your 
finding  of  fact  so  that  it  would  accord  with  the  evidence  in 
this  case  and  with  the  true  facts,  because  I  do  not  be- 
94  lieve  Your  Honor  would  want  to  decide  this  impor¬ 
tant  case  on  the  basis  of  evidence  and  facts  which 
are  misleading  or  inaccurate. 

The  Court:  Yes;  but  I  think  the  counsel  owes  the  Court 
the  duty  of  calling  attention  to  those  matters  at  the  proper 
stage.  I  do  find  no  objection  to  the  trustees  report.  I  as¬ 
sumed  as  correct  the  statement  of  facts  contained  in  the 
report,  and  I  adopted  those  facts.  Now  I  have  rendered  a 
judgment  and  you  come  in  and  question  those  statements. 

Mr.  Lattin:  No,  I  do  not  question  the  statement.  I  re¬ 
quest  the  privilege  of  explaining  them  to  Your  Honor  to 
have  them  more  clearly  understood,  so  that  they  will  he  un¬ 
derstood. 

The  Court:  You  are  asking  me  to  change  my  findings. 

Mr.  Lattin:  No;  I  am  asking  that  you  change  the  find¬ 
ing  so  that  it  will  be  clear. 

The  Court:  Well,  you  are  asking  me  to  modify  my  find¬ 
ing.  You  base  your  contention  on  an  alleged  erroneous 
statement  in  the  Trustees’  Report,  and  you  filed  no  objec¬ 
tion  to  the  Trustees’  Report. 
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Mr.  Lattin :  May  I  explain  why  we  did  not  file  an  expla¬ 
nation  or  request? 

The  Court:  Because  it  was  in  your  favor;  is  that  it? 

Mr.  Lattin :  No,  no ;  that  was  not  the  reason.  As  a  mat¬ 
ter  of  fact,  it  did  not  seem  to  us  that  this  was  a  particularly] 
important  factor,  and  we  felt  that  to  file  a  motion  re^ 

95  questing  a  change  of  this  one  fact  would  emphasize 
it  beyond  its  true  importance. 

The  Court:  Well,  suppose  you  pass  on  to  your  othef 
points. 

Mr.  Lattin :  May  I  make  one  more  statement  respecting 
that? 

The  Court:  Yes. 

Mr.  Lattin :  May  I  say  that  Rollins  College  did  not  seeip 
to  attach  any  particular  importance  to  the  number  of  stur 
dents,  because  in  spite  of  the  fact  it  was  specifically  rer 
quested  to  furnish  a  statement  as  to  the  number  of  students^ 
the  evidence  it  submitted  and  its  findings  of  fact  are  em 
tirely  silent  so  far  as  any  information  or  findings  of  fact 
is  concerned  on  that  point.  Now  I  will  pass  on  to  the  next 
point. 

In  the  case  of  Tulsa  City  Lines,  107  Fed.  (2d)  377,  the 
Tenth  Circuit  Court  of  Appeals  described  the  purpose  of 
Rule  52  of  the  Rules  of  Federal  Procedure,  as  being,  quotd : 
“To  aid  the  appellate  court  by  affording  a  clear” — 

The  Court  (interposing) :  I  know  those  rules.  They  are 
generalities. 

If  my  finding  is  wrong  I  will  modify  it;  but  I  want  i\o 
be  convinced  it  is  wrong. 

Mr.  Lattin:  I  am  addressing  myself  now  to  the  second 
point;  that  is  to  the  failure  of  Your  Honor  to  incorporate 
in  your  findings  all  of  the  findings  as  contained  in 

96  the  Trustees’  Report. 

The  Court:  You  had  the  privilege  of  submitting 
proposed  findings  and  you  didn’t  do  so.  I  stated  that 
counsel  may  submit  both  findings.  You  are  under  no  obli¬ 
gation  to  do  it,  but  it  puts  the  Court  in  a  difficult  position 
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when  counsel  are  invited  to  submit  proposed  findings  in 
favor  of  yourselves,  and  then  the  Court  makes  findings, 
and  counsel  comes  in  subsequently  and  submits  additional 
findings  which  the  Court  might  well  have  considered  and 
would  have  considered  if  they  were  submitted  before  the 
finding  was  made. 

Mr.  Lattin:  Your  Honor,  there  was  never  any  question 
in  our  minds  but  what  your  Honor  would  include  in  his 
findings  just  that,  in  view  of  the  fact  you  stated  from  the 
bench  and  stated  in  your  opinion,  “I  accept  all  findings 
of  fact  in  the  Trustees  Report.”  There  was  never  any 
question  in  our  mind  but  that  you  would  incorporate  in 
your  findings  of  fact  those  in  the  Trustees  Report. 

The  Court:  I  want  to  ask  you  this  question.  I  was  not 
going  to,  of  course  it  was  out  of  the  question  for  me  to  take 
the  Trustees  Report  which  is  a  very  voluminous  document 
and  make  a  finding  of  every  sentence  in  that  report.  That 
would  have  been  absurd.  But  counsel  for  the  leading 
party,  as  I  understand  it,  submitted  copies  of  proposed 
findings  to  you — 

Mr.  Lattin  (interposing) :  And  they  contained  a  specific 
finding  to  the  effect  that  the  Court  accepts  all  the 
97  findings  of  fact  as  contained  in  the  trustees  report. 

Now,  Your  Honor,  that  was  in  there.  We  agreed 
that  it  should  be  in  there.  But  when  the  findings  were 
signed  and  came  back  and  were  filed  and  we  received  a 
copy,  that  was  not  in  there.  That  is  why,  Your  Honor — 

The  Court  (interposing) :  Yes,  I  think — did  I  strike  that 
out? 

Mr.  Lattin :  Yes,  Your  Honor. 

Mr.  Burroughs :  If  I  may  interrupt  for  a  minute.  I  sub¬ 
mitted  some  findings  to  counsel  for  the  trustees  and  Uni¬ 
versity  of  North  Carolina.  Your  Honor  then  said  you 
would  not  include  all  of  the  findings  either  by  reference  or 
physical  inclusion  in  the  findings. 

i  I  then  told  counsel  personally  what  Your  Honor  had  said, 
and  I  then  submitted  to  them  the  findings  as  Your  Honor 
signed  them,  and  they  approved  them  as  to  that. 
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The  Court :  Well,  my  recollection  is  that  I  signed  a  draft, 
a  finding  submitted  by  the  counsel  for  the  prevailing  party, 
and  it  was  my  understanding  that  a  copy  of  that  draft  had 
been  submitted  to  counsel  for  all  the  other  parties,  so  that 
all  counsel  were  aware  of  the  proposed  findings  submitted 
by  counsel. 

Mr.  Lattin:  That  is  not  correct,  Your  Honor. 

The  Court:  Well,  then,  you  should  have  communicated 
with  me,  and  you  had  that  opportunity,  and  asked 

98  that  this  finding  be  made. 

Mr.  Lattin:  Well,  Your  Honor,  the  point  is  that 
it  was  specifically  included  just  as  we  wanted  it  to  be  in 
the  draft  submitted  to  us. 

The  Court :  I  think  you  are  in  error,  because  I  signed  the 
draft  without  any  changes. 

Mr.  Lattin :  I  have  the  draft  here,  if  Your  Honor  would] 
care  to  see  it,  the  one  originally  submitted  to  us.  I  have  it 
here  and  it  does  contain  such  a  finding. 

Mr.  Burroughs:  Counsel’s  name  appears  on  Your 
Honor’s  draft  as  having  seen  it  before  it  was  signed. 

The  Court:  Yes. 

Mr.  Larson:  Speaking  for  myself,  the  word  came  to  me 
that  Your  Honor  had  concluded  to  strike  that  out,  so  it 
seemed  to  me  rather  foolish  to  do  anything  else  when  that 
was  the  information  given  to  me  by  Mr.  Burroughs. 

The  Court:  I  wouldn’t  sign  any  finding  embodying  ^ 
voluminous  document  as  part  of  my  findings.  I  would  in¬ 
corporate  it  by  reference.  But  if  you  consider  it  or 
importance,  I  think  the  time  to  have  made  vour  represent 
tation  was  at  that  time. 

Mr.  Lattin:  We  made  the  representation.  Your  Honour 
was  not  in  the  City. 

The  Court :  You  could  have  submitted  a  memoraiy 

99  dum.  You  could  have  forwarded  it  to  me.  I  was  in 
New  York  at  the  time,  holding  court  up  there. 

Mr.  Lattin :  The  procedure,  which  is  outlined  in  the  ruleb 
authorized  us  or  gave  us  the  right  to  file  a  motion  to  correct 
or  amend. 
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The  Court:  No  question  about  that;  you  are  acting 
within  your  rights.  It  would  have  been  much  better  if 
you  had  brought  this  question  up  before  I  signed  the 
findings. 

Mr.  Lattin:  You  had  specifically  eliminated  it  in  view 
of  the  fact  it  was  in  the  first  draft  and  not  in  the  final 
assignment.  But  we  do  feel  that  all  of  the  findings  are 
important;  that  they  should  be  included  in  this  report. 

The  Court:  Well,  now,  I  am  not  going  to  include  the 
report.  I  am  not  going  to  incorporate  it  by  reference.  But 
I  would  be  glad  for  you  to  call  my  attention  to  any  specific 
things  to  be  included. 

Mr.  Lattin:  If  we  call  Your  Honor’s  attention  to  it,  we 
think  virtually  everything  in  the  Trustees’  Report  is  im¬ 
portant,  but  you  have  included  some.  If  we  call  Your 
Honor’s  attention  in  a  memorandum  to  other  findings  we 
think  important,  are  we  entitled  then  to  conclude  that  those 
which  Your  Honor  does  not  include,  that  you  do  not  deem 
as  important  to  a  determination  of  this  cause — 

The  Court  (interposing) :  I  am  suggesting  if  you  call  to 
my  attention,  now,  what  additional  finding,  what 
100  specific  findings  you  would  like  the  Court  to  make— 
Mr.  Lattin  (interposing) :  Your  Honor,  we  have 
stated  in  our  motion  that  we  would  like  to  have  you  include 
all  of  them. 

The  Court:  What  you  are  requesting  now  is  that  I  re¬ 
view  the  entire  Trustees’  Report  as  part  of  my  findings? 
What  do  you  say  as  to  that? 

Mr.  Lattin:  You  stated  that  you  accepted  all  of  those 
findings. 

The  Court:  I  acted  on  it,  but  I  observed  the  salient 
features  in  my  finding,  because  I  don’t  believe  in  the 
practice  of  making  voluminous  detailed  findings.  I  think 
findings  should  only  consist  of  the  facts. 

Mr.  Lattin:  Well,  Your  Honor,  it  seems  to  us  that  we 
should  make  an  exception  to  that  general  practice. 
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The  Court:  Well,  it  may  be.  There  are  exceptions  to  aljl 
rules.  But  what  particular  portions  do  you  consider  of 
the  Trustees  Report  to  be  important? 

Mr.  Lattin:  We  consider  important  all  of  the  findings  as 
contained  in  the  Trustees  Report.  I  will  let  Rollins  College 
take  care  of  itself.  All  of  the  findings  as  contained  in  thje 
Trustees  Report  which  pertain  to  the  University  of  Nortjh 
Carolina. 

The  Court:  Of  course  my  view  of  the  findings  is,  the^ 
must  relate  to  those  facts,  or  should  relate  to  those,  facts 
which  form  the  basis  of  the  Court’s  conclusion.  Tlje 
101  practice  is  to  make  a  finding  on  every  point  in  the 
case,  whether  it  was  a  relevant  conclusion  reached 
that  is  not  the  Federal  practice  and  not  a  practice  in  this 
court. 

Mr.  Lattin:  Your  Honor,  do  I  understand,  then,  that  the 
findings  contained  in  your  report  are  those  which  you  con¬ 
sidered  important  to  the  determination  of  this  case? 

The  Court :  Yes,  that  is  it. 

Mr.  Lattin :  And  that  those  which  you  did  not  include  ybu 
felt,  as  suggested  in  the  answer  of  Rollins  College,  thjat 
the  reason  you  didn’t  include  them  was  because  they  wdre 
regarded  as  irrelevant  to  your  determination  in  this  case? 

The  Court :  That  is  right. 

Mr.  Lattin :  Thank  you,  Your  Honor. 

Mr.  Larson:  May  it  please  the  Court,  before  Mr.  Bur¬ 
roughs  answers,  may  I  make  this  explanation  about  tjhis 
much-discussed  figure  sixty-six? 

Your  Honor,  of  course,  did  not  have  an  opportunity  to 
examine  this  mass  of  documentary  evidence  that  was  pre¬ 
sented  to  the  trustees  when  they  were  making — 

The  Court  (interposing) :  No,  but  I  spent  a  wljole 
evening  studying  the  Trustees’  Report. 

Mr.  Larson :  Yes,  but  in  justice  to  Your  Honor,  we  are 
not  being  critical  now  because  you  said  sixty-six,  but  be¬ 
cause  you  didn’t  have  the  benefit  of  the  detailed 
information.  . 
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102  Let  me  say  this  from  my  standpoint.  I  am  not 
speaking  for  other  counsel.  I  am  speaking  for  my¬ 
self  now,  because  I  had  a  hand  in  helping  the  trustees  to 
put  this  report  in  proper  language. 

At  the  time  those  findings  were  requested  by  North  Caro¬ 
lina,  there  was  in  possession  of  the  trustees  North  Caro¬ 
lina  Exhibit  D,  of  Exhibit  3 — Roman  III.  As  I  showed  you 
at  the  last  hearing  there  was  a  suitcase  or  trunk  full  of 
these  exhibits,  which  Your  Honor  naturally  didn’t  have  a 
chance  to  examine. 

In  this  exhibit  the  different  departments  of  the  Univer¬ 
sity  of  North  Carolina  are  set  forth,  the  number  of  instruc¬ 
tors  and  number  of  students,  in  normal  times  1940  and  ’41, 
which  was  the  year  we  suggested  that  both  institutions 
should  take. 

Now,  under  the  head  of  the  Department  of  Art,  there  are 
three  (3)  instructors  and  sixty-six  (66)  students.  To  us 
that  meant  majoring  in  art.  Now  Your  Honor  must  re¬ 
member  that  when  this  case  came  to  hearing  we  did  not 
know  that  there  was  going  to  be  that  stress  put  on  the  figure 
sixty-six  that  has  now  been  put  on  there  in  Your  Honor’s 
findings  of  fact.  We  are  not  attempting  to  change  that 
exhibit;  that  is  the  correct  statement.  There  were  sixty- 
six  students  majoring  in  the  art  department,  and  that  is  an 
average  over  a  period  of  about  five  semesters  during  the 
year  1940-41.  It  has  been  the  average  in  the  Art  Depart¬ 
ment,  majoring  in  art,  sixty-six. 

103  There  was  also  in  the  possession  of  the  trustees  an 
exhibit  number  six,  Roman  VI,  page  3,  which  showed 

that  in  1940  and  1941  there  were  290  students  taking  art 
courses;  obviously  there  were  many  students  in  other  de¬ 
partments  of  North  Carolina  University  other  than  the  Art 
Department  who  were  taking  art  courses,  just  as  there  were 
at  Rollins  College. 

In  addition  to  that,  there  is  an  exhibit  which  Your  Honor 
hasn’t  had  a  chance  to  see,  Exhibit  V  of  the  University  of 
North  Carolina,  which  contains  a  graph  on  page  21  that 
indicates  that  when  the  art  department  was  first  opened 
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was  in  1936.  It  should  be  remembered,  too,  that  that  was 
just  the  establishment  of  a  separate  art  department,  it| 
wasn’t  the  first  time  that  they  taught  art  at  the  University 
of  North  Carolina.  There  is  also  evidence  in  this  exhibit, 
that  they  started  with  approximately  seventy-five  (75)  stu^ 
dents.  | 

As  I  pointed  out  at  the  oral  argument  of  this  case  befor^ 
Your  Honor  made  the  findings  of  fact,  that  figure  and  numj 
ber  of  students  ran  up  over  300  in  1941  and  1942.  I  can  se^ 
exactly  how  I  would  have  fallen  into  the  same  error — 

The  Court  (interposing) :  It  was  not  an  error.  I  adopted 
the  Trustees  Report.  If  there  is  an  error  it  is  in  the  Trus^ 
tees’  Report,  not  in  the  Court’s  findings. 

Mr.  Larson:  There  is  no  error  that  there  were  sixty-si^ 
in  the  art  department  majoring  in  art ;  but  it  is  an  error  tp 
say  that  was  all  the  students  that  took  art  courses  in  th^ 
University  of  North  Carolina. 

104  The  Court:  The  error  is  in  the  Trustees’  Report, 
because  that  is  in  the  Trustees’  Report. 

Mr.  Larson:  And  in  the  Court’s  findings. 

Your  Honor  has  stated  that  Rollins  College  had  so  mapy 
students  taking  one  or  more  art  courses  during  the  course 
of  their  academic  studies. 

Incidentally,  Your  Honor  did  not  examine  their  applica¬ 
tion  and  report,  which  is  dated  August  30,  1945,  page  4^, 
where  the  answer  to  the  Trustees’  question  number  5  jis 
contained,  and  that  question  was  this,  and  it  is  a  part  pf 
the  exhibit  attached  to  the  Trustees’  Report:  “ Courses 
offered  which  closely  relate  to  the  development  and  en¬ 
courage  the  appreciation  of  the  cause  of  art,  and  the  nor¬ 
mal  number  of  students  and  instructors  participatihg 
therein.” 

This  is  the  answer:  “A  survey  of  a  4-year  period,  before 
the  war,  indicated  that  of  all  students  in  Rollins  who  i*e- 
mained  in  college  two  years  or  more,  60  per  cent  took  One 
or  more  courses  in  Art.”  The  number  was  in  there. 

The  Court :  May  I  interrupt  with  a  question.  Why  didn ’t 
you  call  this  to  the  Court’s  attention  when  these  proposed 
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findings  were  submitted?  I  see  your  name  signed.  I  as¬ 
sumed  that  neither  you  or  counsel  for  the  University  of 
North  Carolina  were  questioning  the  statement  of  fact,  be¬ 
cause  otherwise  I  think  I  felt  it  would  have  been  called  to 
the  attention  of  the  Court. 

105  Mr.  Larson:  I  will  certainly  try  to  be  fair  to  the 
Court  about  this  thing. 

The  Court:  I  don’t  think  there  is  any  intention  to  be  un¬ 
fair.  I  didn’t  mean  to  imply  that.  But  I  do  think  that  the 
Court’s  attention  should  have  been  called  to  this  matter  at 
the  time  the  findings  were  submitted. 

You  have  a  right  to  make  your  present  motion.  You  are 
within  your  right  under  the  rules.  It  would  have  been  bet¬ 
ter  to  follow  the  other  practice. 

Mr.  Larson:  I  called  that  to  Your  Honor’s  attention  at 
the  time  of  the  hearing. 

The  Court:  Well,  you  should  have  called  my  attention 
to  the  fact  that  there  wTas  an  error  in  the  Trustees’  Report 
at  the  time  these  findings  were  submitted. 

Mr.  Larson:  I  refuse  to  say  that  it  is  an  error.  It  is  a 
statement  that,  without  explanation,  may  lead  the  Court 
into  error,  and  the  Appellate  Court. 

The  Court:  Well,  unless  you  called  my  attention  to  the 
mistake  in  the  Trustees’  Report — 

Mr.  Larson  (interposing) :  I  try  to  be  fair.  This  fact 
was  submitted  to  me  by  Mr.  Burroughs  and  we  made  cer¬ 
tain  suggestions  about  it,  and  we  looked  at  it,  and  when  it 
came  back  it  came  back  in  modified  form. 

106  The  Court :  No,  it  did  not.  I  think  vour  recollec- 
tion  is  erroneous  there. 

Mr.  Larson:  Well,  we  have  the  copy  here. 

The  Court:  Mr.  Burrough’s  proposed  set  of  findings,  at 
the  end  of  this  document  is  the  word  “seen”  and  under¬ 
neath  that  is  the  signature  of  all  counsel  in  the  case,  in¬ 
cluding  yourself,  and  that  is  the  document  I  signed. 

Mr.  Larson :  The  word  came  to  me  from  Mr.  Burroughs 
and  from  Mr.  Lattin  that,  after  we  had  examined  his  origi¬ 
nal  draft  that  had  been  submitted  to  Your  Honor,  Your 
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Honor  didn’t  want  to  incorporate  as  part  of  your  findings 
of  fact  the  Trustees’  Report. 

The  Court:  I  am  now  referring  to  this  particular  error, 
or  alleged  error. 

We  will  take  a  short  recess.  I 

(At  the  expiration  of  a  short  recess  the  proceedings  were 
resumed  as  follows:) 

The  Court:  Will  you  continue  your  argument,  Mr.  Lar¬ 
son?  | 

Mr.  Larson:  Yes,  sir.  I  will  be  through  in  just  a  min¬ 
ute.  I  didn’t  think  it  necessary  to  go  into  detail,  but  the) 
draft  was  submitted  to  us  and  we  were  trying  to  save  Your 
Honor  time  in  going  over  several  drafts. 

The  Court :  If  I  made  any  mistake,  or  if  there  is  any  er I 
ror  in  the  findings,  I  want  to  correct  them. 

Mr.  Larson:  We  made  some  suggested  changes  in 
107  the  draft  that  were  incorporated  in  Your  Honor 
finding  of  fact;  one  as  to  the  number  of  students  af; 
Rollins,  because  there  wasn’t  any  evidence  in  the  record  to 
show  the  number  taking  art  courses.  There  were  a  number 
of  similar  important  suggestions  to  be  made  and  incorpo¬ 
rated  in  the  draft  finally  signed  by  Your  Honor. 

The  only  reason  we  didn’t  submit  at  that  time  a  proposed 
finding  of  fact,  we  sat  down  with  Mr.  Burroughs  and  tried 
to  correct  what  he  had  drafted  and  we  thought  that  was  tl^e 
proper  procedure. 

Now  we  are  following  the  procedure  prescribed  by  tljie 
rules.  We  try  to  be  fair  to  the  Court,  because  the  findingsi- 

The  Court  (interposing) :  There  is  no  question  abopt 
fairness,  Mr.  Larson.  j 

Mr.  Larson:  Otherwise  we  are  not  required  to  do  this. 
We  could  go  up  to  the  Court  of  Appeals  and  they  would 
say,  “Well,  why  didn’t  you  give  Justice  Holtzoff  a  chapce 
to  make  those  corrections?”  1 

The  Court :  No,  I  think,  of  course,  my  findings  are  bifid- 
ing  on  the  Court  of  Appeals.  That  is  the  situation. 
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Mr.  Burroughs,  you  may  proceed. 

Mr.  Burroughs:  With  respect  to  this  procedural  point, 
if  Your  Honor  please,  I  want  the  record  to  be  straight  on  it. 

When  Your  Honor  told  me  you  were  not  going  to 

108  incorporate  all  of  these  findings  of  the  Trustees  in 
your  own  finding,  I  passed  that  information  on  to  Mr. 

Lattin  and  Mr.  Larson.  At  that  time  I  told  them  what  Your 
Honor  had  said;  that  if  they  wanted  to  submit  their  own 
proposed  findings,  you  wTould  be  in  New  York,  and  where 
they  could  send  them. 

They  said  that  they  would  rely  upon  this  motion. 

I  I  then  submitted  the  findings  to  them  which  Your  Honor 
signed,  and  they  initialed  them  as  having  been  seen.  So 
much  for  that. 

I  don’t  want  the  Trustees  to  take  all  of  the  responsibility 
for  this  socalled  error  in  the  record.  I  say  that  advisedly, 
i  Number  1,  Mr.  Larson  read  from  an  exhibit  which  is 
North  Carolina  Exhibit  No.  3,  and  that  is  the  first  thing  that 
was  filed  on  behalf  of  the  University  of  North  Carolina,  and 
I  am  reading  from  page  4  of  that  large  exhibit.  That  is  not 
before  your  Honor  at  the  moment,  although  it  is  in  evi¬ 
dence,  and  this  is  wdiat  North  Carolina  submitted  with  re¬ 
spect  to  its  Art  Department : 

i  4  4  The  University  has  a  strong  and  aggressive  department 
of  art  under  the  leadership  of  able  teachers,  and  has  plans 
for  staff  expansion  in  1946.  It  is  housed  in  Person  Hall, 
which  contains  a  studio,  a  gallery,  and  a  special  library.” 
Now,  this  is  the  important  part : 

109  4 4  The  student  registration  in  1940” — and  I  ask 
Your  Honor  to  observe  the  fact  it  does  not  say  the 

average  student — 

'  4  4  The  student  registration  in  1940  and  1941  was  sixty-six 
students.”  Then  they  say  the  class  registrations  for  the 
entire  year,  including  the  summer  session,  was  approxi¬ 
mately  300. 

i  The  Court:  I  recall  that.  I  construed  that  to  mean  that 
some  students  were  registered  in  more  than  one  course,  and 
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that  is  why  sixty-six  students  ran  up  registration  to  a  num¬ 
ber  considerably  in  excess  of  that. 

Mr.  Burroughs :  That  is  the  only  logical  conclusion  that 
a  sane  man  could  draw  from  what  they  asked  the  Court  to 
find. 

Now  Exhibit  number  “D”,  attached  to  Exhibit  3,  doesn’t 
say  anything  about  the  average  number  of  students.  It 
gives  the  number  of  instructors  in  the  department,  then 
says:  “Number  of  students,  sixty-six.”  Now,  they  sub¬ 
mitted  that  themselves. 

All  right,  now,  that  is  after  this  exhibit  was  filed.  The 
Trustees  asked  both  institution  to  file  proposed  findings  of 
fact,  and  these  are  the  proposed  findings  filed  by  the  Uni-i 
versity  of  North  Carolina.  | 

They  are  asking  Your  Honor  now  to  do  a  handspring,  tp 
forget  everything  that  has  gone  before,  and  to  take  somej 
thing  and  put  it  in  your  findings  which  is  not  in  evidence! 

This  is  what  they  ask  the  Trustees  to  find,  and  I  subj 
110  mit  that  they  filed  it  verbatim:  “A  wide  variety  of 
courses  are  taught  in  the  several  schools  of  the  Unip 
versity  of  North  Carolina,  in  Chapel  Hill,  including  betweeh 
twenty-five  and  forty  art  courses.  A  total  of  sixty-si^ 
different  students  were  enrolled  in  art  courses.” 

Now,  that  doesn’t  mean  an  average.  It  says  a  total  c^f 
sixty-six  students  were  enrolled  in  art  courses  during  the 
last  normal  year  before  the  war,  1940  and  1941;  and  man^r 
of  these  students  took  more  than  one  art  course. 

The  normal  registrations  in  all  art  courses  being  approx¬ 
imately  300,  further.  Now  I  submit  that  a  7-year-old  child 
could  not  misinterpret  that  language. 

Now  then,  Your  Honor  has  observed  that  they  filed  ilo 
objections  to  the  Trustees’  Report.  Not  only  did  they  nt)t 
file  any  objections,  but  this  is  what  they  said  in  their  motibn 
asking  Your  Honor  to  sustain  the  report  of  the  Trustees. 

The  Court:  I  have  heard  enough  of  that  matter.  I  pm 
not  going  to  modify  that  finding.  But  I  will  hear  you  on 
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the  suggestion  of  counsel  that  the  entire  report  be  made  a 
part  of  the  findings. 

Mr.  Burroughs :  With  all  due  respect — 

The  Court  (interposing) :  I,  myself,  must  say  that  I  am 
disinclined  to  make  any  voluminous  document  a  part  of  my 
finding,  because  the  report  contains  argumentative  matter ; 
and  by  making  it  a  part  of  my  findings  I  would  be 

111  underwriting  or  making  part  of  my  findings  all  of 
the  argumentative  material. 

Mr.  Burroughs:  Well,  with  all  due  respect  to  the  report 
of  the  Trustees,  those  findings  pertaining  to  the  University 
of  North  Carolina,  and  Kollins  College,  are  very  much  like 
their  college  catalog. 

They  adopted  the  findings  proposed  by  the  University  of 
North  Carolina  and  Rollins  College,  verbatim,  with  the  ex¬ 
ception  of  sex  appeal,  may  I  say,  which  was  inserted  by 
the  college  professors. 

Now,  there  are  a  great  number  of  findings  in  there  which 
have  absolutely  no  bearing  on  Your  Honor’s  decision. 
They  would  not  support  your  decision  nor  would  they  alter 
that  in  any  sense  of  the  word.  Consequently,  I  say  that 
there  would  be  no  virtue  in  adopting  their  findings  en  toto, 
or  even  to  any  extent  to  that  which  Your  Honor  might, 
i  The  only  other  thing  which  I  recall  that  they  asked  Your 
Honor  to  do  is  to  make  a  finding  that,  of  the  3,781  students 
at  the  University  of  North  Carolina  in  1940-41,  some  of 
them  were  medical  students,  some  engineering  students, 
and  some  law  students,  and  things  of  that  sort,  they  ask 
Your  Honor  to  find  as  a  matter  of  fact  those  students  didn’t 
take  art.  Well,  maybe  it  is  obvious  that  they  don’t,  but 
they  lay  a  great  deal  of  stress  upon  the  size  of  their  student 
body,  and  naturally  the  students  in  the  other  departments 
don’t  study  art,  some  do  and  some  don’t. 

112  I  don’t  knew  how  many  medical  students  slipped 
into  the  art  department  to  take  drawing  and  some¬ 
thing  of  that  sort.  There  isn’t  anything  in  the  record  from 
which  Your  Honor  can  find  that.  If  there  is,  it  is  an  obvi¬ 
ous  fact. 
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The  Court:  The  only  other  thing  I  wanted  to  consider 
is  the  question  pertaining  to  paragraph  3  of  the  motion. 
You  have  not  referred  to  that  in  your  oral  argument.  Are 
you  pressing  that? 

Mr.  Lattin :  It  seems  to  me,  Your  Honor,  that  your  state¬ 
ment  that  the  reason  you  did  not  include  all  of  the  findings 
of  fact  as  contained  in  the  Trustees’  Report  was  because 
you  did  not  regard  them  of  importance  and  that  the  only 
ones  you  did  regard  as  important  were  included,  seemed 
to  me  to  cover  that  third  point.  In  other  words,  I  felt  sure 
that  if  you  felt  that  way  about  the  second  point,  you  thought  j 
that  about  the  third  point.  I 

The  Court:  Well,  I  am  going  to  deny  the  motion. 
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Filed  Oct  7  1947 


Order  Denying  Motion  of  University  of  North  Carolina  to 
Amend  the  Findings  of  Fact,  for  Additional  Findings 
of  Fact  and  for  Amendment  of  Conclusions  of  Law  and 
Judgment 

Upon  consideration  of  the  motion  of  the  University  o| 
North  Carolina  for  amendment  of  the  Court’s  Findings  oj 
Fact,  for  additional  findings  of  fact  and  for  amendment  o^ 
the  Conclusions  of  Law’  and  Judgment,  and  counsel  having 
been  heard,  it  is,  by  the  Court,  this  7  day  of  October,  1947, 
Ordered  that  the  motion  be  and  the  same  is  hereby  denied. 

Alexander  Holtzoff 

Justice 

No  objection  as  to  Form :  | 

Ward  E.  Lattin 

Attorney  for  the  University  of  North  Carolina 

John  E.  Larson 
Attorney  for  Plaintiffs 

J.  Edw’ard  Burroughs,  Jr. 

Attorney  for  Rollins  College 


* 
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EXHIBITS  AND  OTHER  PAPERS 

Affidavit  of  Edson  B.  Olds,  Jr.  re  Charitable  Intention 

of  Testator 

DISTRICT  OF  COLUMBIA,  55: 

I,  Edson  B.  Olds,  Jr.,  being  first  duly  sworn,  depose  and 
say  that  I  am  one  of  the  Executors  of  and  Trustees  under  the 
Last  Will  and  Testament  of  William  Hayes  Ackland,  de¬ 
ceased,  and  I  make  the  following  statement  for  the  infor¬ 
mation  and  guidance  of  my  Co-Executor  and  Co-Trustee, 
the  American  Security  and  Trust  Company,  and  for  the 
information  and  guidance  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  in  the  selection  of 
a  southern  university  to  act  under  the  will  in  the  place  and 
stead  of  Duke  University. 

William  Hayes  Ackland  was  bom  in  Nashville,  Tennessee, 
on  September  6,  1855,  and  was  raised  in  the  family  home, 
“Belmont,”  now  occupied  by  the  Ward-Belmont  School.  He 
grew  up  in  an  atmosphere  of  culture  and  refinement.  His 
parents  were  well-educated  and  their  home  was  considered 
one  of  the  finest  in  the  South  and  was  filled  with  priceless 
paintings,  pictures,  mgs,  china  and  other  objects  of  art. 
Mr  Ackland  received  his  university  education  at  Nashville 
University  and  the  Law  School  of  Vanderbilt  University. 
He  also  pursued  studies  in  Europe.  He  was  interested  in 
literature  and  art  and  was  the  author  of  a  number  of  mis¬ 
cellaneous  books.  He  had  traveled  extensively  in  the  United 
States  and  abroad  and  had  visited  many  of  the  leading  art 
galleries  in  the  United  States  and  Europe.  He  spent  most 
of  his  life  in  the  study  of  art  and  literature.  He  spoke 
French  and  German  fluently  and  was  also  a  student  of 
Greek  and  Latin.  Mr.  Ackland  was  particularly  interested 
in  the  classics,  which  he  could  quote  almost  by  the  hour, 
but  also  had  a  wide  knowledge  of  modern  literature. 

In  the  year  1934,  Mr.  Ackland  came  to  me  and  requested 
that  I  act  as  his  Executor  and  Trustee.  He  stated  that  he 
wished  to  devote  his  fortune  to  the  advancement  of  art  in 
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the  South  through  the  establishment  of  a  memorial  art 
museum  with  facilities  for  the  study  of  art  in  connection  with 
some  southern  state  university  or  adequately  endowed 
southern  university.  It  was  his  idea  that  the  art 
museum  should  contain  a  gallery  for  the  exhibition  of  art 
objects  and  studios  and  classrooms  suitable  for  the  study  of 
art.  He  told  me  that  he  felt  that  Europe  was  on  the  verge  of 
a  frightful  catastrophe,  or,  as  he  expressed  it,  “Europe  was 
a  seething  cauldron,’ ’  and  that  sooner  or  later  many  of  the 
valuable  art  objects  located  there  would  be  offered  for  sale 
in  the  United  States.  He  said  that  one  of  his  purposes  in 
establishing  the  art  gallery  was  that  when  that  time  came, 
there  would  be  a  fund  available  from  his  estate  with  which 
to  acquire,  at  low  prices,  a  collection  of  fine  art  treasures 
for  the  memorial  art  museum  so  as  to  benefit  the  section  of 
the  country  from  which  he  came  and  encourage  the  study 
and  appreciation  of  art.  He  was  well  aware  of  the  lack  of 
such  facilities  in  the  South  and  stated  that  there  was  a  great 
need  for  an  outstanding  art  center  in  that  section  of  the 
country. 

After  canvassing  the  available  universities  in  the  South 
and  after  I  had  called  to  his  attention  that  Duke  University 
was  financially  the  most  heavily  endowed  university  in  that 
section  of  the  country  and  a  school  of  high  educational  stan¬ 
dards,  he  executed  his  May  4,  1936,  will,  wherein  Duke 
University,  the  University  of  North  Carolina  and  Rollins 
College  were  mentioned  as  possible  sites  of  the  art  museum. 

Although  he  was  a  graduate  of  Vanderbilt  University, 
he  stated  that  he  did  not  want  to  erect  the  art  gallery  in 
Nashville  or  in  the  State  of  Tennessee,  first,  because  of  his 
many  unhappy  memories  of  events  that  had  occurred  there 
in  his  own  family;  second,  because  of  the  stand  that  the 
State  of  Tennessee  had  taken  on  the  doctrine  of  evolution ; 
third,  because  one  of  his  intimate  friends  had  been  removed 
from  the  faculty  of  Vanderbilt  University  on  account  of  his 
disagreement  with  the  State’s  attitude  about  that  doctrine, 
and,  fourth,  because  he  felt  that  most  of  the  time  the  at¬ 
mosphere  in  and  about  Nashville  was  filled  with  smoke  and 
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soot,  so  as  to  make  that  city  unsuitable  for  an  art  museum. 

Before  he  executed  his  1936  will,  he  had  narrowed  his 
choice  of  southern  universities  to  the  three  institutions 
therein  mentioned.  After  the  execution  of  that  will,  I  urged 
him  to  make  more  definite  plans  for  the  building  and  en¬ 
dowing  of  the  art  gallery  and  to  designate  the  university  to 
be  used  as  the  instrument  through  which  to  effect  his  char¬ 
itable  purposes. 

In  December,  1936,  he  wrote  the  following  identical  let¬ 
ters  to  Duke  University,  the  University  of  North  Caro¬ 
lina  and  Rollins  College : 

“I  am  the  owner  of  some  valuable  paintings  and  stat¬ 
uary  and  have  thought  of  building  and  endowing  a  gal¬ 
lery  in  connection  with  a  southern  university.  Before 
making  my  will  I  should  like  to  know  whether  such  a 
gift  would  be  acceptable  and  under  what  conditions  the 
gift  would  be  received.  The  style  of  architecture  is  to 
be  in  keeping  with  other  buildings  and  the  site  I  would 
expect  the  University  to  furnish.  In  regard  to  other 
particulars — which  do  not  occur  to  me  at  the  moment — 
I  should  be  glad  to  be  informed  through  the  author¬ 
ities.” 

I  adopt  as  a  part  of  this  statement  the  allegations  of  fact 
contained  in  the  counterclaim  and  cross-claim  of  the  Ex¬ 
ecutors  and  Trustees,  filed  in  the  above  Civil  Action  No. 
12591,  in  so  far  as  they  may  be  material.  Copies  of  the 
plans,  prepared  by  Horace  Trumbauer,  architect  for  Duke 
University,  and  approved  by  the  decedent  as  embodying 
substantially  the  type  of  building  that  he  had  in  mind  to 
enable  him  to  carry  out  his  intentions  with  respect  to  the 
disposition  of  his  estate,  are  attached  to  the  motion  of  the 
Executors  and  Trustees  for  leave  to  amend  their  counter¬ 
claim  and  cross-claim,  filed  in  said  Civil  Action  on  or  about 
March  20, 1942. 

After  Dr.  William  P.  Few,  President  of  Duke  University, 
entered  the  picture,  very  promptly  upon  the  receipt  by 
him  of  the  above-quoted  letter,  he  completely  dominated 
the  scene  and  immediately  persuaded  Mr.  Ackland  that 
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he  should  change  his  1936  will  and  provide  for  the  erection 
of  the  art  museum  on  the  campus  of  Duke  University. 

Mr.  Ackland  made  it  clear  to  me  that  he  selected  Duke 
University  because  he  felt  that  its  large  financial  endow¬ 
ment  would  insure  the  permanence  of  the  projected  me¬ 
morial  museum  and  because  he  felt  that  Duke  University 
would  ultimately  become  the  outstanding  university  of  the 
South — “the  Harvard  of  the  South/ 9  as  he  expressed  it. 
The  two  things  that  were  paramount  in  his  mind  were  the 
selection  of  a  university  whose  financial  endowments  would 
insure  the  permanency  of  the  projected  museum  and  the 
selection  of  a  location  which  would  not  be  likely  to  decline 
as  a  center  of  culture. 

Epson  B.  Olds,  Jr. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  Feb¬ 
ruary,  1944. 

Elizabeth  Maynabd 

Notary  Public,  D.C. 

*##*****•• 
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Will  of  May  4, 1936 

1 221  Filed  Oct  20  1941 

LAST  WILL  AND  TESTAMENT 

of 

WILLIAM  HAYES  ACKLAND 
Civil  Action  No.  12591 
Noel,  et  al.  v.  Olds,  Jr.,  et  al. 

I  William  Hayes  Ackland,  of  the  City  of  Washington, 
District  of  Columbia,  knowing  the  uncertainty  of  life  and 
the  certainty  of  death,  do  make,  publish  and  declare  the' 
following  to  be  my  last  will  and  testament,  hereby  revoking 
any  and  all  wills  and  codicils  at  any  time  heretofore  made 
by  me: 

Item  I:  I  am  free  from  any  moral  obligation  to  any  of 
my  kindred  and  at  liberty,  not  only  according  to  law,  but 
according  to  every  principle  of  natural  right,  to  do  what¬ 
ever  I  choose  with  my  own  property.  All  of  my  nearest 
relatives  being  already  provided  with  the  comforts  of  life 
and  having  no  claim  whatever  upon  me,  I  make  no  bequest 
to  any  of  them,  except  as  hereinafter  appears.  No  influ¬ 
ence  has  been  brought  to  bear  upon  me  in  the  making  of 
this  my  last  will  and  testament  and  none  of  the  beneficiaries 
herein  named  has  any  knowledge  concerning  the  manner 
in  which  I  intend  to  dispose  of  my  estate. 

I  urge  upon  my  executors  and  trustees,  hereinafter 
named,  to  carry  out  as  nearly  as  possible  the  spirit  of  my 
intentions  as  expressed  herein  and  as  may  be  expressed  to 
them  by  other  means. 

Item  II :  I  direct  that  my  remains  be  interred  in  my  fam¬ 
ily  mausoleum  at  Nashville,  Tennessee,  or  at  such  other 
place  as  my  executors  shall  select,  until  such  time  as  the 
apse  hereinafter  directed  to  be  constructed  for  my 
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222  permanent  resting  place,  shall  have  been  completed. 

I  further  direct  that  my  executors  shall  cause  to 
be  placed  in  my  family  mausoleum  at  Nashville,  Tennessee, 
a  placque  or  tablet  of  marble  or  metal,  the  cost  of  which 
shall  not  exceed  One  Hundred  Dollars  ($100.00)  and  which 
shall  bear  the  following  inscription : 

“To  the  Memory  of  our  Mammy,  Frances,  a  Tribute  to 
the  Noblest  of  Human  Qualities,  Loyalty,  Fidelity  and 
Love.” 

My  executors  are  hereby  directed  to  pay  all  of  my  just 
debts,  the  expenses  of  my  last  illness,  funeral  and  interment 
as  aforesaid,  as  well  as  the  cost  of  the  said  inscription,  in 
such  amount  as  they  may  deem  proper,  as  soon  after  my 
death  as  may  be  practicable. 

Item  III :  All  of  my  clothing  and  wearing  apparel,  I  giv^ 
and  bequeath  unto  the  Salvation  Army,  Inc.,  with  head^ 
quarters  at  present  at  No.  426  Sixth  Street,  Northwest, 
Washington,  D.  C.,  to  be  used  entirely  in  furtherance  of  thd 
work  of  said  organization  in  the  District  of  Columbia. 

Item  IV :  I  give  and  bequeath  certain  of  my  tangible 
personal  property  and  effects  in  the  manner  following,  that 
is  to  say: 

(a)  My  black  enamel  locket  set  with  diamonds  unto 
Elizabeth  March,  who  may  be  addressed  in  care  of  the 
library  of  Dartmouth  College,  Hanover,  New  Hampshire. 

(b)  My  small  diamond  shirt  studs  unto  A.  W.  Cockborn, 
No.  29  Collingham  Road,  S.  W.,  London,  England. 

(c)  My  gold  watch  unto  Freddie  Boris,  Daytona  Beach, 
Florida. 

(d)  Such  automobile  as  I  may  own  at  the  time  of  mv 
death,  unto  Lily  Topham,  Daytona  Beach,  Florida. 

(e)  My  large  opera  glasses  unto  Mr.  and  Mrs. 

223  Clifton  Forde,  Nashville,  Tennessee,  whose  joint  re¬ 
ceipt  therefor  shall  be  a  full  discharge  and  acquit¬ 
tance  of  my  executors  in  respect  thereof. 
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i  (f)  My  stickpin  set  with  a  sapphire  surrounded  by  dia¬ 
monds,  unto  Edson  B.  Olds,  Jr.,  of  Washington,  D.  C. 

I  (g)  My  golf  cuff  buttons  unto  Dr.  Patrick  Brangan,  Head- 
fort  Place,  Kells,  Ireland. 

(h)  My  gold  sleeve  buttons,  which  are  at  present  in  my 
safe  deposit  box,  unto  the  Honorable  Mrs.  Durant,  to  whose 
son,  Noel,  they  formerly  belonged. 

(i)  My  small  opera  glasses  unto  Mrs.  Howe,  Orlando, 
Florida. 

(j)  My  Japanese  cabinet  unto  my  cousin,  Mrs.  Pontz, 
Orlando,  Florida. 

Item  V :  I  give  and  bequeath  unto  such  of  my  friends 
and  relatives  as  may  be  grieved  at  my  passing  and  as  may 
be  designated  by  my  niece,  Pauline  Lockett  Kaiser,  of  St. 
Louis,  Missouri,  such  mementos  from  my  personal  effects 
as  she  shall  select  and  as  my  executors  shall  deem  to  be 
unsuitable  for  exhibition  in  the  memorial  hereinafter  pro¬ 
vided  for.  I  direct  that  the  respective  receipts  of  the  per¬ 
sons  so  designated  for  the  mementos  given  to  them  in  ac¬ 
cordance  with  the  provisions  hereof,  shall  be  a  full  dis¬ 
charge  and  acquittance  of  my  executors  in  respect  thereof. 

i  Item  VI:  I  give,  devise  and  bequeath,  absolutely  and  in 
fee  simple,  unto  my  said  niece,  Pauline  Lockett  Kaiser,  my 
winter  home,  which  is  located  on  Hernandez  Avenue  and 
Dixie  Highway,  Ormond,  Florida,  together  with  the  entire 
contents  thereof,  excepting  such  thereof  as  may  be  other¬ 
wise  bequeathed  herein  and  such  thereof,  if  any,  as  my 
executors  shall  deem  to  be  suitable  for  exhibition  in  the 
memorial  hereinafter  provided  for. 

Item  VII:  All  of  the  rest,  residue  and  remainder 
224  of  my  property  and  estate,  both  real  and  personal, 
of  whatever  kind  and  wheresoever  situate,  of  which 
I  may  die  seized  or  possessed,  or  to  which  I  may  be  entitled 
at  the  time  of  my  death,  I  give,  devise  and  bequeath,  abso- 
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lutely  and  in  fee  simple,  nnto  my  executors,  hereinafter 
named,  as  trustees,  to  hold  the  same,  in  trust,  in  the  manner 
and  for  the  uses  and  purposes  hereinafter  set  out,  that  is 
to  say:  | 

(a)  Such  of  my  books,  scrapbooks,  letters  from  prom¬ 
inent  persons,  autographs  and  other  papers,  excepting  only 
my  manuscripts  in  respect  of  which  I  make  other  provision 
in  the  next  succeeding  subitem  (b)  hereof,  pictures,  por¬ 
traits,  paintings,  statues,  miniatures,  jewels,  works  of  art, 
furniture  and  of  all  of  my  other  tangible  personal  prop¬ 
erty  and  effects  not  otherwise  herein  specifically  bequeathed 
as  my  trustees  shall,  in  the  exercise  of  their  discretion, 
deem  suitable  to  he  placed  and  maintained  in  the  memorial 
hereinafter  provided  for,  I  direct  my  trustees  to  have 
stored  and  carefully  preserved  until  said  memorial  shall 
have  been  completed,  at  which  time  my  trustees  shall  place 
all  of  said  articles  and  effects  therein  for  permanent  safe¬ 
keeping  and  exhibition.  The  entire  balance  or  remainder 
of  my  tangible  personal  property  and  effects,  I  direct  my 
trustees  to  sell  or  otherwise  dispose  of  as  to  them  may  seem 
best,  and  the  net  proceeds  of  such  thereof,  if  any,  as  may, 
be  sold  shall  be  added  to  and  form  a  part  of  the  prinJ 
cipal  of  my  trust  estate  and  be  invested  and  reinvested  a^ 
such  in  accordance  with  the  provisions  hereinafter  com 
tained. 

(b)  I  direct  my  trustees  to  deliver  all  of  my  manu^ 
225  scripts  to  my  friend,  Elizabeth  March,  hereinbeforp 
mentioned,  whom  I  direct  to  examine,  correct  anjl 
prepare  said  manuscripts  for  publication  and,  thereafter, 
submit  the  same,  for  revision,  to  A.  W.  Cockborn,  also  men¬ 
tioned  above.  Upon  the  completion  of  such  revision  an^ 
the  return  of  said  Manuscripts  to  said  Elizabeth  March,  I 
direct  her  to  arrange  for  the  publication  thereof,  any  con¬ 
tract  in  regard  to  such  publication,  however,  to  be  ma(jle 
in  the  name  of  and  executed  by  my  trustees,  who  shall  cdl- 
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lect  and  add  to  the  principal  of  the  trust  estate  the  proceeds 
of  sale  of  the  hooks  so  published,  or  the  royalties  received 
in  respect  thereof.  If,  however,  it  should  be  impossible  or 
impracticable  to  arrange  for  such  publication,  I  direct  the 
said  Elizabeth  March  to  arrange  to  have  one  thousand 
(1,000)  copies  of  said  manuscripts  printed  and  to  dis¬ 
tribute  the  same  gratuitously  among  my  most  intimate 
friends  and  among  public  libraries.  I  direct  my  trustees 
to  pay  from  the  net  income  arising  from  the  trust  estate 
all  expenses  which  they  may  incur,  or  which  may  be  in¬ 
curred  or  be  approved  by  said  Elizabeth  March  and  said 
A.  W.  Cockborn,  or  either  of  them,  in  carrying  out  the  fore¬ 
going  directions,  as  well  as  reasonable  compensation  to 
Elizabeth  March  and  to  A.  W.  Cockborn  for  their  services. 
I  direct  that  the  decision  of  the  said  Elizabeth  March  upon 
any  matter  respecting  the  publication  of  my  manuscripts 
shall  be  final  and  conclusive  upon  all  concerned,  and  my 
trustees  shall  be  fully  protected  in  carrying  out  her  deci¬ 
sions  in  that  regard.  If  the  foregoing  persons,  or  either  of 
them,  shall,  for  any  reason,  refuse  or  be  unable  to  carry 
out  the  directions  herein  expressed,  I  direct  my  trus- 
226  tees  to  select  a  substitute  or  substitutes  who,  when  so 
selected,  shall  have  all  of  the  powers  and  discretions 
herein  conferred  upon  Elizabeth  March  and  A.  W.  Cock¬ 
born,  respectively. 

(c)  The  entire  balance  or  remainder  of  my  residuary 
property  and  estate  aforesaid,  including  the  net  proceeds 
of  sale  of  such  of  my  tangible  personal  property  and  effects 
as  may  have  been  sold  in  accordance  with  the  provisions 
hereinabove  contained,  and  including  also  the  proceeds  of 
sale  of  my  manuscripts  and/or  royalties  received  in  respect 
thereof,  shall  be  held  by  my  trustees  with  full  discretionary 
powers  of  management,  of  sale  and  resale,  in  fee  simple 
or  otherwise,  of  investment  and  reinvestment,  of  exchange 
and  of  changing  investments,  and,  after  paying  all  such 
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costs,  charges  and  expenses  as  they  may  deem  necessary 
or  proper  in  the  administration  of  this  trust,  my  trustee^ 
shall  allow  the  net  income  arising  therefrom  to  accumulate 
in  their  hands  and  shall  invest  and  reinvest  the  same  ixji 
accordance  with  the  powers  hereinabove  set  out,  but  sucl| 
accumulations  and  the  investments  thereof  shall  be  kept  iiji 
a  separate  fund,  from  which  there  shall  be  paid  such  thereof 
as  may  be  necessary  to  carry  out  the  following  direction^, 
namely :  I 

1.  My  trustees  shall  pay  all  expenses  connected  with  th^ 
preservation,  storage  and  removal  of  such  of  my  tangible 
personal  property  and  effects  as  shall  have  been  retained 
in  accordance  with  the  provisions  of  subitem  (a)  hereof. 

2.  My  trustees  shall  pay  all  expenses  incurred  in  carry¬ 
ing  out  the  provisions  contained  in  subitem  (b)  hereof. 

3.  My  trustees  shall  pay  unto  each  child  of  my  brother 
Joseph  Acklen,  who  may  survive  me,  the  sum  of  One  Thou¬ 
sand  Dollars  ($1,000.00). 

4.  My  trustees  shall  pay  unto  my  aforesaid  niecb, 
227  Pauline  Lockett  Kaiser,  if  she  shall  survive  me,  tl|e 
sum  of  Five  Thousand  Dollars  ($5,000.00). 

5.  My  trustees  shall  pay  unto  my  grandniece,  Pauline 
Hyatt  Kaiser,  and  my  grandnephew,  Frank  Kaiser,  chil¬ 
dren  of  my  said  niece,  Pauline  Lockett  Kaiser,  if  and  when 
they  shall,  respectively,  attain  the  age  of  thirty  (30)  years, 
the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  each,  if  suf¬ 
ficient  funds  shall  then  be  available  therefor,  but,  if  n^>t, 
then  thereafter  when,  in  the  discretion  of  my  trustees,  th^re 
shall  be  funds  available  therefor;  and  I  authorize  and  em¬ 
power  by  trustees,  if  they  shall  deem  it  to  be  to  the  b^st 
interests  of  my  estate  so  to  do,  to  pay  said  sums  in  shch 
annual  installments  as  they  shall  determine,  but  if  said 
sums  shall  be  so  paid,  I  direct  that  no  additions  be  made 
thereto  by  way  of  interest  or  otherwise. 

6.  My  trustees  shall  pay  annually  to  that  member  of  the 
graduating  class  of  Vanderbilt  University,  Nashville,  T^n- 
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nessee,  who  may  be  designated  by  the  faculty  of  said  Uni¬ 
versity  as  having  written  the  best  essay  on  such  subject  as 
shall  have  been  chosen  by  said  faculty,  the  sum  of  Fifty 
Dollars  ($50.00).  Said  award  shall  be  known  as  “The  Wil¬ 
liam  Hayes  Ackland  Prize”  and  shall  be  in  the  nature  of 
that  given  for  English  poetry  to  a  student  of  Oxford  and 
known  as  the  “Newdigate”. 

7.  My  trustees  shall  cause  to  be  erected  a  memorial  build¬ 
ing  in  the  form  of  a  gallery  or  museum,  to  be  known  as  the 
“William  Hayes  Ackland  Memorial”  and  in  which  my 
trustees  shall  place  and  maintain  on  permanent  exhibition 
all  of  my  tangible  personal  property  and  effects  reserved 
for  that  purpose  in  accordance  with  the  provisions  herein¬ 
before  contained,  and  such  other  objects  of  art  as  may  be 
added  thereto  as  hereinafter  provided.  As  a  part  of  or 
adjacent  to  such  memorial  building,  I  direct  my  trustees 
to  have  an  apse  erected,  in  which  my  remains  shall  be  per¬ 
manently  interred  in  a  marble  sarcophagus  beneath  a  re¬ 
cumbent  statue.  I  direct  that  said  building  and  apse  and 
the  sarcophagus  and  statue  shall  be  of  such  design,  con¬ 
struction  and  size,  and  shall  bear  such  inscriptions,  as  my 
trustees  may  believe  to  be  in  accordance  with  my  wishes 
as  I  may  have  made  the  same  known  to  them.  I  direct  that 
said  building  or  buildings  be  erected  upon  the  campus  of 
Duke  University,  Durham,  North  Carolina,  or,  if  permis¬ 
sion  therefor  cannot  be  obtained,  then  upon  the  campus  of 
the  University  of  North  Carolina,  Chapel  Hill,  North  Caro¬ 
lina,  or,  if  such  permission  cannot  be  obtained  from  either 
of  said  universities,  then  upon  the  campus  of  Rollins 
228  College,  Winter  Park,  Florida. 

8.  After  the  completion  of  the  building  or  build¬ 
ings  provided  for  in  the  preceding  subparagraph  seven  (7) 
hereof,  and  after  the  fulfillment  of  all  of  the  requirements 
upon  the  accumulated  income  from  my  trust  estate,  the 
entire  remainder  of  such  accumulated  income  shall  be  used 
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and  applied  by  my  trustees  for  the  perpetual  maintenance 
and  upkeep  of  said  buildings  and  their  contents,  and  fo| 
the  acquisition  of  such  objects  of  art  as  may  be  selected  an4 
designated  by  the  governing  body  of  the  university  -a^ 
which  said  memorial  building  shall  be  located,  which  ob¬ 
jects,  when  acquired,  shall  be  placed  therein  on  permanent 
exhibition,  as  well  as  for  the  enlargement  of  such  memorial 
building  at  such  time  or  times  as,  in  the  judgment  of  mV 
trustees,  the  enlargement  thereof  shall  be  feasible. 

3.  I  hereby  give  to  my  trustees  full  and  complete  dis¬ 
cretion  in  connection  with  the  administration  of  my  trust 
estate  and  in  carrying  out  the  directions  hereinabove  con¬ 
tained,  and  I  direct  that  their  decision  in  regard  to  ai^y 
matter  arising  out  of  their  administration  shall  be  bindihg 
and  conclusive  upon  all  concerned. 

Item  VIII :  I  hereby  name,  constitute  and  appoint  Edsqn 
B.  Olds,  Jr.,  hereinbefore  mentioned,  and  the  AmericVn 
Security  and  Trust  Company,  a  corporation  organized 
under  the  laws  in  force  in  the  District  of  Columbia  and 
having  its  principal  office  and  place  of  business  at  the  City 
of  Washington,  in  said  District,  its  successors  and  assigns, 
to  be  the  executors  of  this  my  last  will  and  testament,  Vs 
well  as  trustees  of  the  trust  hereinbefore  created,  and|  I 
direct  that  no  bond  or  undertaking  be  required  of  them,  or 
either  of  them,  in  this  or  in  any  other  jurisdiction  in  which 
it  may  be  necessary  or  advisable  for  them  to  qualify.  I 
hereby  give  to  my  said  executors  full  power  and  discretion 
in  the  management  and  control  of  my  estate,  with  the  ri^ht 
and  power  to  sell  all  or  any  portion  thereof  which  they 
may  deem  necessary  or  advisable,  in  the  exercise  of  tneir 
absolute  discretion,  for  the  payment  of  my  just  dejbts 
229  or  the  advantageous  settlement  of  my  estate,  or|  in 
the  best  interests  of  my  estate,  and/or  to  sell  sjich 
of  my  securities  or  other  property  as  they  may  deem  unsuit¬ 
able  or  undesirable  for  transfer  to  and  retention  in  the 
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trust  hereinbefore  created,  and  to  invest  the  available  net 
proceeds  thereof  in  such  securities  as  they  may  deem  suit¬ 
able  for  transfer  to  and  retention  in  such  trust;  and  no 
purchaser  from  my  said  executors,  or  from  my  trustees 
aforesaid,  shall  be  under  any  obligation  to  see  to  the  appli¬ 
cation  of  the  purchase  money.  I  further  authorize  my  said 
executors,  and  also  my  said  trustees,  to  vote,  in  person  or 
by  proxy,  upon  any  securities  held  by  them ;  to  consent  to 
and  participate  in  the  reorganization,  consolidation  or 
merger  of  any  corporation  and,  in  connection  therewith,  to 
exchange  the  securities  held  by  them  in  such  corporation 
for  other  securities  issued  in  lieu  thereof ;  to  pay  such  as¬ 
sessments  levied  upon  securities  held  by  them  and  to  exer¬ 
cise  such  purchase  rights  and  such  options  contained  in 
any  thereof  as  they  may  deem  to  be  beneficial  to  the  trust 
estate ;  and,  generally,  to  exercise,  in  respect  of  any  securi¬ 
ties  held  by  them,  all  such  rights,  powers  and  privileges  as 
might  be  lawfully  exercised  by  any  person  owning  similar 
securities  in  his  own  right.  I  also  give  to  my  said  execu¬ 
tors,  as  well  to  my  said  trustees,  the  right  and  power  to 
register  and  hold  in  and/or  endorse  to  the  name  of  their 
nominee,  but  at  their  own  risk,  any  securities  or  other 
property  at  any  time  comprising  a  part  of  my  estate  or  of 
the  trust  hereinbefore  created. 

I  hereby  authorize  and  empower  my  said  executors,  and 
also  my  said  trustees,  to  retain  any  securities  which 
230  I  may  own  at  the  time  of  my  -death,  without  any  lia¬ 
bility  or  responsibility  for  any  loss  or  damage  which 
may  result  to  my  estate  by  reason  of  such  retention. 

Upon  the  death  of  the  said  Edson  B.  Olds,  Jr.,  or  upon 
his  refusal  or  inability  to  act  as  one  of  the  executors  hereof 
and/or  as  one  of  the  trustees  of  the  trust  hereinbefore  cre¬ 
ated,  the  said  American  Security  and  Trust  Company,  its 
successors  and  assigns,  shall  act  as  the  sole  executor  and/or 
as  the  sole  trustee,  and  shall  have  all  of  the  powers  and 
duties  hereinbefore  conferred  and  imposed  upon  the  said 
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Edson  B.  Olds,  Jr.,  and  the  said  American  Security  and 
Trust  Company,  its  successors  and  assigns,  as  executor^ 
and  trustees. 

In  witness  whereof,  I  have  hereunto  set  my  hand  anc| 
affixed  my  seal,  this  4th  day  of  May,  1936. 

,  WILLIAM  HAYES  ACKLAND  (Seal) 

Signed,  sealed,  published  and  declared  by  the  above^ 
named  testator,  William  Hayes  Ackland,  as  and  for  his 
last  will  and  testament,  in  our  presence,  and  we,  at  hi£ 
request,  in  his  presence  and  in  the  presence  of  each  othef, 
have  hereunto  subscribed  our  names  as  attesting  witnessed, 
on  the  day  and  year  last  hereinbefore  written : 

STANTON  C.  PEELLE,  JR.,  Address  1422  F  St.,  N.  Wl, 
Washington,  D.  C. 

R.  S.  HARRINGTON,  Address  1422  F.  St.,  N.  W.,  Wash., 
D.  C.  j 

A.  G.  NICHOLS,  JR.,  Address  1422  F  St.,  N.  W.,  Wash., 
D.  C. 

Win  of  November  10,  1938. 

231  Filed  Aug  20  1941 

LAST  WILL  AND  TESTAMENT 

of 

WILLIAM  HAYES  ACKLAND 


Civil  Action  No.  12591 
Noel,  et  al.  v.  Olds,  Jr.,  et  al. 

I,  William  Hayes  Ackland,  of  the  City  of  Washington, 
District  of  Columbia,  knowing  the  uncertainty  of  life  ahd 
the  certainty  of  death,  do  make,  publish  and  declare  tjhe 
following  to  be  my  last  will  and  testament,  hereby  revok¬ 
ing  any  and  all  wills  and  codicils  at  any  time  heretofore 
made  by  me : 
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Item  I:  I  am  free  from  any  moral  obligation  to  any  of 
my  kindred  and  at  liberty,  not  only  according  to  law,  bnt 
according  to  every  principle  of  natural  right,  to  do  what¬ 
ever  I  choose  with  my  own  property.  All  of  my  nearest 
relatives  being  already  provided  with  the  comforts  of  life 
and  having  no  claim  whatever  upon  me,  I  make  no  bequest 
to  any  of  them,  except  as  hereinafter  appears.  No  influ¬ 
ence  has  been  brought  to  bear  upon  me  in  the  making  of 
this  my  last  will  and  testament  and  none  of  the  beneficiaries 
herein  named  has  any  knowledge  concerning  the  manner  in 
which  I  intend  to  dispose  of  my  estate. 

I  urge  upon  my  executors  and  trustees,  hereinafter 
named,  to  carry  out  as  nearly  as  possible  the  spirit  of  my 
intentions  as  expressed  herein  and  as  may  be  expressed  to 
them  by  other  means. 

Item  II :  I  direct  that  my  remains  be  interred  in  my  fam¬ 
ily  mausoleum  at  Nashville,  Tennessee,  or  at  such  other 
place  as  my  executors  shall  select,  until  such  time  as  the 
apse  hereinafter  directed  to  be  constructed  for  my  per¬ 
manent  resting  place,  shall  have  been  completed. 

I  further  direct  that  my  executors  shall  cause  to  be  placed 
in  my  family  mausoleum  at  Nashville,  Tennessee,  a  plaque 
or  tablet  of  marble  or  metal,  the  cost  of  which  shall  not 
exceed  One  Hundred  Dollars  ($100.00)  and  which  shall  bear 
the  following  inscription : 

‘ ‘  To  the  Memory  of  Our  Mammy,  Frances,  a  Tribute  to 
the  Noblest  of  Human  Qualities,  Loyalty,  Fidelity  and 
Love.” 

My  executors  are  hereby  directed  to  pay  all  of  my 
232  just  debts,  the  expenses  of  my  last  illness,  funeral 
and  interment  as  aforesaid,  as  well  as  the  cost  of  the 
said  inscription,  in  such  amount  as  they  may  deem  proper, 
as  soon  after  my  death  as  may  be  practicable. 

Item  IH :  All  of  my  clothing  and  wearing  apparel,  I  give 
and  bequeath  unto  the  Salvation  Army,  Inc.,  with  head¬ 
quarters  at  present  at  No.  426  Sixth  Street,  N.  W.,  Wash- 
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ington,  D.  C.,  to  be  used  entirely  in  furtherance  of  the  work 
of  said  organization  in  the  District  of  Columbia. 

Item  IV :  I  give  and  bequeath  certain  of  my  tangible  per¬ 
sonal  property  and  effects  in  the  manner  following,  that  is 
to  say: 

(a)  My  black  enamel  locket  set  with  diamonds  unto 
Elizabeth  March,  who  may  be  addressed  in  care  of  the| 
library  of  Darthmouth  College,  Hanover,  New  Hampshire} 

(b)  My  gold  watch  and  chain  unto  Douglas  Forde,  oi) 
Nashville,  Tennessee. 

(c)  Such  automobile  as  I  may  own  at  the  time  of  m^ 
death,  unto  Lily  Topham,  Daytona  Beach,  Florida. 

(d)  My  large  opera  glasses  unto  Freddie  Boris,  Daytona 
Beach,  Florida. 

(e)  My  stickpin  set  with  a  sapphire  surrounded  by  dia¬ 
monds,  unto  Edson  B.  Olds,  Jr.,  of  Washington,  D.  C. 

(f)  My  gold  sleeve  buttons,  which  are  at  present  in  m^ 
safe  deposit  box,  unto  the  Honorable  Mrs.  Durant,  to  whos^ 
son,  Noel,  they  formerly  belonged. 

(g)  My  small  opera  glasses  unto  Mrs.  Howe,  Orlande}, 
Florida. 

(h)  My  Japanese  cabinet  unto  my  cousin,  Mrs.  Ponti, 
Orlando,  Florida. 

Item  V :  I  give  and  bequeath  unto  such  of  my  friend^ 
and  relatives  as  may  be  grieved  at  my  passing  and  as  majjr 
be  designated  by  my  niece,  Pauline  Lockett  Kaiser,  of  Si 
Louis,  Missouri,  such  mementos  from  my  personal  effects 
as  she  shall  select  and  as  my  executors  shall  deem  to  l je 
unsuitable  for  exhibition  in  the  memorial  hereinafter  pro¬ 
vided  for.  I  direct  that  the  respective  receipts  of  the  per¬ 
sons  so  designated  for  the  mementos  given  to  them  in 
accordance  with  the  provisions  hereof,  shall  be  a  full  dis¬ 
charge  and  acquittance  of  my  executors  in  respect  thereof. 

Item  VI :  I  give,  devise  and  bequeath,  absolutely  and  in 
fee  simple,  unto  my  said  niece,  Pauline  Lockett 
233  Kaiser,  my  winter  home,  which  is  located  on  Hejr- 
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nandez  Avenue  and  Dixie  Highway,  Ormond,  Florida, 
together  with  the  entire  contents  thereof,  excepting  such 
thereof  as  may  be  otherwise  bequeathed  herein  and  such 
thereof,  if  any,  as  my  executors  shall  deem  to  be  suitable 
for  exhibition  in  the  memorial  hereinafter  provided  for. 

Item  VII :  All  of  the  rest,  residue  and  remainder  of  my 
property  and  estate,  both  real  and  personal,  of  whatever 
kind  and  wheresoever  situate,  of  which  I  may  die  seized  or 
possessed,  or  to  which  I  may  be  entitled  at  the  time  of  my 
death,  I  give,  devise  and  bequeath,  absolutely  and  in  fee 
simple,  unto  my  executors,  hereinafter  named,  as  trustees, 
to  hold  the  same,  in  trust,  in  the  manner  and  for  the  uses 
and  purposes  hereinafter  set  out,  that  is  to  say: 

(a)  Such  of  my  books,  scrapbooks,  letters  from  prom¬ 
inent  persons,  autographs  and  other  papers,  excepting  only 
my  manuscripts  in  respect  of  which  I  make  other  provision 
in  the  next  succeeding  subitem  (b)  hereof,  pictures,  por¬ 
traits,  paintings,  statutes,  miniatures,  jewels,  works  of  art, 
furniture  and  of  all  of  my  other  tangible  personal  property 
and  effects  not  otherwise  herein  specifically  bequeathed  as 
my  trustees  shall,  in  the  exercise  of  their  discretion,  deem 
suitable  to  be  placed  and  maintained  in  the  memorial  here¬ 
inafter  provided  for,  I  direct  my  trustees  to  have  stored 
and  carefully  preserved  until  said  memorial  shall  have 
been  completed,  at  which  time  my  trustees  shall  place  all 
of  said  articles  and  effects  therein  for  permanent  safe¬ 
keeping  and  exhibition.  The  entire  balance  or  remainder 
of  my  tangible  personal  property  and  effects,  I  direct  my 
trustees  to  sell  or  otherwise  dispose  of  as  to  them  may 
seem  best,  and  the  net  proceeds  of  such  thereof,  if  any,  as 
may  be  sold  shall  be  added  to  and  form  a  part  of  the  prin¬ 
cipal  of  my  trust  estate  and  be  invested  and  reinvested  as 
such  in  accordance  with  the  provisions  hereinafter  con¬ 
tained. 

(b)  I  direct  my  trustees  to  deliver  all  of  my  manuscripts 
to  Duke  University,  Durham,  North  Carolina,  a  receipt 
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for  which,  signed  by  an  appropriate  official  of  said  Uni¬ 
versity,  shall  constitute  a  full  discharge  and  acquittance 
of  my  trustees  in  respect  thereof.  I  request  said 
234  University  to  designate  a  member  of  its  faculty  to 
examine,  correct  and  prepare  said  manuscripts  for 
publication  and  to  arrange  for  the  publication  thereof,  any 
contract  in  regard  to  such  publication,  however,  to  be  made 
in  the  name  of  and  to  be  executed  by  my  trustees,  who  shall 
collect  and  add  to  the  principal  of  the  trust  estate  the  pro¬ 
ceeds  of  sale  of  the  books  so  published  or  the  royalties 
received  in  respect  thereof.  If,  however,  it  should  be  im¬ 
possible  or  impracticable  to  arrange  for  such  publication, 
I  direct  that  said  manuscripts  be  preserved  in  the  memorial 
building  hereinafter  provided  for.  I  direct  my  trustees 
to  pay  from  the  net  income  arising  from  the  trust  estate 
all  expenses  incurred  in  carrying  out  the  foregoing  direc¬ 
tions  and  requests,  either  by  my  trustees,  said  Duke  Uni¬ 
versity  or  the  member  of  the  faculty  of  said  University 
who  shall  have  been  designated  as  aforesaid,,  as  well  as 
reasonable  compensation  to  such  faculty  member  for  his 
services. 

(c)  I  direct  my  trustees  to  have  erected  upon  the  campud 
of  said  Duke  University,  at  Durham,  North  Carolina,  as 
soon  after  my  death  as  arrangements  therefor  can  reason^ 
ably  be  completed,  a  memorial  building  in  the  form  of  4 
gallery  or  museum,  to  include  an  apse  for  the  interment  of 
my  remains,  to  be  known  as  the  William  Hayes  Ackland 
Memorial”,  substantially  in  accordance  with  plans  for  sucp 
a  museum  which  said  Duke  University  has  heretofore  sub¬ 
mitted  to  me.  I  direct  that  the  cost  of  said  building  shall 
be  as  estimated  by  the  architect  who  prepared  said  plan^, 
approximately  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00)  but  in  no  event  more  than  Three  Hundred 
Thousand  Dollars  ($300,000.00).  When  said  building  shall 
have  been  completed,  I  direct  that  my  remains  be  trans¬ 
ferred  to  the  apse  which  is  to  be  a  part  thereof,  for  pej*- 
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manent  interment  in  a  marble  sarcophagus  beneath  a  re¬ 
cumbent  statue.  I  further  direct  that  there  shall  be  placed 
and  maintained  in  said  building,  on  permanent  exhibition, 
all  of  my  tangible  personal  property  and  effects  preserved 
for  that  purpose  in  accordance  with  the  provisions  herein¬ 
before  contained,  and  such  other  objects  of  art  as  may  be 
added  thereto  as  hereinafter  provided. 

235  (d)  The  entire  balance  or  remainder  of  my  resid¬ 

uary  property  and  estate  aforesaid,  including  the 
net  proceeds  of  sale  of  such  of  my  tangible  personal  prop¬ 
erty  and  effects  as  may  have  been  sold  in  accordance  with 
the  provisions  hereinabove  contained,  and  including  also 
the  proceeds  of  sale  of  my  manuscripts  and/or  royalties 
received  in  respect  thereof,  shall  be  held  by  my  trustees 
with  full  discretionary  powers  of  management,  of  sale  and 
resale,  in  fee  simple  or  otherwise,  of  investment  and  re¬ 
investment,  of  exchange  and  of  changing  investments,  and, 
after  paying  all  such  costs,  charges  and  expenses  as  they 
may  deem  necessary  or  proper  in  the  administration  of 
this  trust,  my  trustees  shall  allow  the  net  income  arising 
therefrom  to  accumulate  in  their  hands  and  shall  invest 
and  reinvest  the  same  in  accordance  with  the  powers  here¬ 
inabove  set  out,  but  such  accumulations  and  the  invest¬ 
ments  thereof  shall  be  kept  in  a  separate  fund,  from  which 
there  shall  be  paid  such  thereof  as  may  be  necessary  to 
carry  out  the  following  directions,  namely : 

1 1.  My  trustee  shall  pay  all  expenses  connected  with  the 
preservation,  storage  and  removal  of  such  of  my  tangible 
personal  property  and  effects  as  shall  have  been  retained 
in  accordance  with  the  provisions  of  subitem  (a)  hereof. 

2.  My  trustee  shall  pay  all  expenses  incurred  in  carrying 
out  the  provisions  contained  in  subitem  (b)  hereof. 

3.  My  trustees  shall  pay  unto  each  child  of  my  brother, 
Joseph  Acklen,  who  may  survive  me,  the  sum  of  One  Thou¬ 
sand  Dollars  ($1,000.00). 
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4.  My  trustees  shall  pay  unto  my  aforesaid  niece,  Pauline 
Lockett  Kaiser,  if  she  shall  survive  me,  the  sum  of  Twenty 
Thousand  Dollars  ($20,000.00). 

5.  My  trustees  shall  pay  unto  my  grand-niece,  Pauline 
Hyatt  Kaiser,  and  my  grand-nephew,  Frank  Kaiser,  chil¬ 
dren  of  my  said  niece,  Pauline  Lockett  Kaiser,  if  and  when 
they  shall,  respectively,  attain  the  age  of  thirty  (30)  years, 
the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  each,  if  suf¬ 
ficient  funds  shall  then  be  available  therefor,  but,  if  not, 
then  thereafter  when,  in  the  discretion  of  my  trustees,  there 

.  shall  be  funds  available  therefor;  and  I  authorize  and  em¬ 
power  my  trustees,  if  they  shall  deem  it  to  be  to  the  best 
interests  of  my  estate  so  to  do,  to  pay  said  sums  in  such 
annual  installments  as  they  shall  determine,  but  if  said 
sums  shall  be  so  paid,  I  direct  that  no  additions  be  made 
thereto  by  way  of  interest  or  otherwise. 

6.  My  trustees  shall  pay  annually  to  that  member  of  the 
graduating  class  of  Rollins  College,  Winter  Park,  Florida, 
who  may  be  designated  by  the  faculty  of  said  College  as 
having  written  the  best  essay  on  such  subject  as  shall  have 
been  chosen  by  said  faculty,  the  sum  of  Fifty  Dollars 

($50.00).  Said  award  shall  be  known  as  “The  Wil- 
236  liam  Hayes  Ackland  Prize”  and  shall  be  in  the  I 
nature  of  that  given  for  English  poetry  to  a  student 
of  Oxford  and  known  as  the  “Newdigate”. 

7.  After  the  completion  of  the  building  provided  for  in| 
subitem  (c)  of  this  Item  Vn  of  mv  will,  and  after  the  ful^ 
fillment  of  aU  of  the  requirements  upon  the  accumulated 
income  from  my  trust  estate,  the  entire  remainder  of  suclj 
accumulated  income  shall  be  used  and  applied  by  my  trus+ 
tees  for  the  perpetual  maintenance  and  upkeep  of  saiq 
building  and  its  contents,  and  for  the  acquisition  of  sucH 
objects  of  art  as  may  be  selected  and  designated  by  th^ 
governing  body,  of  Duke  University,  which  objects,  whei 
acquired,  shall  be  placed  in  said  building  on  permanent  ex¬ 
hibition,  as  well  as  for  the  enlargement  of  such  building  at 
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stich  time  or  times  as,  in  the  judgment  of  my  trustees,  the 
enlargement  thereof  shall  be  feasible. 

8.  I  hereby  give  to  my  trustees  full  and  complete  dis¬ 
cretion  in  connection  with  the  administration  of  my  trust 
estate  and  in  carrying  out  the  directions  hereinabove  con¬ 
tained,  especially  those  in  regard  to  the  construction  of  the 
building  hereinbefore  provided  for,  and  I  direct  that  their 
decision  in  regard  to  any  matter  arising  out  of  their  ad¬ 
ministration  shall  be  binding  and  conclusive  upon  all  con¬ 
cerned. 

i  Item  VIII :  I  hereby  name,  constitute  and  appoint  Edson 
B.  Olds,  Jr.,  hereinbefore  mentioned,  and  the  American 
Security  and  Trust  Company,  a  corporation  organized 
under  the  laws  in  force  in  the  District  of  Columbia  and 
having  its  principal  office  and  place  of  business  at  the  City 
of  Washington,  in  said  District,  its  successors  and  assigns, 
to  be  the  executors  of  this  my  last  will  and  testament,  as 
well  as  trustees  of  the  trust  hereinbefore  created,  and  I 
direct  that  no  bond  or  undertaking  be  required  of  them,  or 
either  of  them,  in  this  or  in  any  other  jurisdiction  in  which 
it  may  be  necessary  or  advisable  for  them  to  qualify.  I 
hereby  give  to  my  said  executors  full  power  and  discretion 
in  the  management  and  control  of  my  estate,  with  the  right 
and  power  to  sell  all  or  any  portion  thereof  which  they  may 
deem  necessary  or  advisable,  in  the  exercise  of  their  abso¬ 
lute  discretion,  for  the  payment  of  my  just  debts  or  the 
advantageous  settlement  of  my  estate,  or  in  the  best  inter¬ 
ests  of  my  estate,  and/or  to  sell  such  of  my  securities  or 
other  property  as  they  may  deem  unsuitable  or  undesir¬ 
able  for  transfer  to  and  retention  in  the  trust  hereinbefore 
created,  and  to  invest  the  available  net  proceeds  thereof  in 
such  securities  as  they  may  deem  suitable  for  transfer  to 
and  retention  in  such  trust;  and  no  purchaser  from 
237  my  said  executors,  or  from  my  trustees  aforesaid, 
shall  be  under  any  obligation  to  see  to  the  applica¬ 
tion  of  the  purchase  money.  I  further  authorize  my  said 
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executors,  and  also  my  said  trustees,  to  vote,  in  person  or 
by  proxy,  upon  any  securities  held  by  them ;  to  consent  to 
and  participate  in  the  reorganization,  consolidation  or 
merger  of  any  corporation  and,  in  connection  therewith, 
to  exchange  the  securities  held  by  them  in  such  corpora¬ 
tion  for  other  securities  issued  in  lieu  thereof ;  to  pay  such 
assessments  levied  upon  securities  held  by  them  and  to 
exercise  such  purchase  rights  and  such  options  contained 
in  any  thereof  as  they  may  deem  to  be  beneficial  to  the 
trust  estate;  and,  generally,  to  exercise,  in  respect  of  any 
securities  held  by  them,  all  such  rights,  powers  and  priv¬ 
ileges  as  might  be  lawfully  exercised  by  any  person  owning 
similar  securities  in  his  own  right.  I  also  give  to  my  said 
executor,  as  well  to  my  said  trustees,  the  right  and  power 
to  register  and  hold  in  and/or  endorse  to  the  name  of  their 
nominee,  but  at  their  own  risk,  any  securities  or  other 
property  at  any  time  comprising  a  part  of  my  estate  or  of 
the  trust  hereinbefore  created. 

I  hereby  authorize  and  empower  my  said  executors,  and 
also  my  said  trustees,  to  retain  any  securities  which  I  mayj 
own  at  the  time  of  my  death,  without  any  liability  or  rej 
sponsibility  for  any  loss  or  damage  which  may  result  td 
my  estate  by  reason  of  such  retention. 

Upon  the  death  of  the  said  Edson  B.  Olds,  Jr.,  or  upoii 
his  refusal  or  inability  to  act  as  one  of  the  executors  hereof 
and/or  as  one  of  the  trustees  of  the  trust  hereinbefori 
created,  the  said  American  Security  and  Trust  Company! 
its  successors  and  assigns,  shall  act  as  the  sole  executor 
and/or  as  the  sole  trustee,  and  shall  have  all  the  powers 
and  duties  hereinbefore  conferred  and  imposed  upon  thfe 
said  Edson  B.  Olds,  Jr.,  and  the  said  American  Security 
and  Trust  Company,  its  successors  and  assigns,  as  execu¬ 
tors  and  trustees. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  seal,  this  10th  day  of  November,  1938. 

WILLIAM  HAYES  ACKLAND  (SeJ) 
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Signed,  sealed,  published  and  declared  by  the 
238  above-named  testator,  William  Hayes  Ackland,  as 
and  for  his  last  will  and  testament,  in  our  presence, 
and  we,  at  his  request,  in  his  presence  and  in  the  presence 
of  each  other,  have  hereunto  subscribed  our  names  as  at¬ 
testing  witnesses,  on  the  day  and  year  last  hereinbefore 
written : 

MARGARET  E.  MATHERS,  Address  1422  F  St.,  N.  W., 
Washington,  D.  C. 

STANTON  C.  PEELLE,  JR.,  Address  1422  F  St.,  N.  W., 
Washington,  D.  C. 

A.  G.  NICHOLS,  JR.,  Address  1422  F  St.,  N.  W.,  Washing¬ 
ton,  D.  C. 


Letter  Excerpt  from  Application  and  Report  of 

Rollins  College 

Received  Dec  7  -  1936 

WILLIAM  HAYES  ACKLAND 
ACKLAND  TERRACE 
ORMOND,  FLORIDA 

Dec.  5th,  1936 

Dear  Sir 

I  am  the  owner  of  some  valuable  paintings  and  statuary 
and  have  thought  of  building  and  endowing  a  gallery  in 
connection  with  some  Southern  college  or  university.  Be¬ 
fore  making  my  will  I  should  like  to  know  whether  such  a 
gift  would  be  acceptable  and  under  what  condition  the  gift 
would  be  received,  the  style  of  architecture  (which  should 
be  in  keeping  with  other  buildings)  and  the  site  (which 
I  expect  the  university  to  furnish).  In  regard  to  other 
particulars  which  do  not  occur  to  me  at  the  moment  I 
should  be  glad  to  hear  through  the  authorities. 

Yours  very  truly, 

(signed)  William  Hayes  Ackland 

•  •••••••• 
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Letter 

December  5,  1936 

Dear  Sir: 

I  am  the  owner  of  some  valuable  paintings  and  statuary 
and  have  thought  of  building  and  endowing  a  gallery  in 
connection  with  a  Southern  university.  Before  making 
my  will  I  should  like  to  know  whether  such  a  gift  would 
be  acceptable  and  under  what  conditions  the  gift  would  be 
received?  The  style  of  architecture  (to  be  in  keeping  witty 
other  buildings)  and  the  site  winch  I  would  expect  the 
University  to  furnish.  In  regard  to  other  particulars— i- 
which  do  not  occur  to  me  at  the  moment — I  should  be  glad  td> 
be  informed  through  the  authorities. 


Yours  very  truly, 

(signed)  William  Hayes  Ackland 

Ackland  Terrace 
Ormond,  Florida 

Addressed  to  “Duke  University,  Durham,  North  Carolina  1* 

********* 

Letter 

Piled  Oct  29  1947  j 

December  15th  1936 


WILLIAM  HAYES  ACKLAND 

ACKLAND  TERRACE  ! 

ORMOND,  FLORIDA 

Dear  Sir: 

I  am  the  owner  of  some  valuable  paintings  and  pieces  of 
statuary  and  I  have  thought  of  building  and  endowing  a 
gallery  in  connection  with  some  Southern  college  or  univer¬ 
sity.  Before  making  my  will  I  should  like  to  know  whether 
such  a  gift  would  be  acceptable  to  the  University  of  Noi]th 
Carolina  and  under  what  conditions  the  gift  wrould  be  re¬ 
ceived,  the  style  of  architecture  and  the  site  (which  I  wotyld 


180 


expect  the  University  to  furnish).  I  have  received  a  most 
gracious  reply  from  Rollins  College  and  there  is  but  one 
objection  that  Rollins  is  a  college  and  not  a  university 
though  under  an  able  and  enterprising  president. 

Yours  truly, 

William  Hayes  Ackland 

•  •••••••• 

North  Carolina  Rebuttal  Exhibit  6 

THE  UNIVERSITY  OF  NORTH  CAROLINA 
CHAPEL  HILL 

Office  of  the  Dean  of  Administration 

December  17,  1936 

Mr.  William  Hayes  Ackland 
Ackland  Terrace 
Ormond,  Florida 
My  dear  Mr.  Ackland: 

Your  gracious  letter  of  December  15  has  been  received. 
It  addresses  us  on  a  point  in  which  we  are  making  decided 
progress  in  the  University  of  North  Carolina  at  Chapel 
Hill  in  that  we  have  recently  organized  a  department  of 
art,  and  will  on  January  15  open  a  modest  art  gallery  on  a 
permanent  basis.  We  have  not  been  able  to  secure  a  per¬ 
manent  collection  for  this  gallery  but  are  just  now  using 
good  rental  collections.  We  are,  of  course,  deeply  interested 
in  permanent  collections. 

This  statement  shows  our  eager  interest  in  what  you  have 
to  say  in  your  letter.  I  am  taking  the  liberty,  therefore,  of 
referring  your  letter  to  Dr.  Glen  Haydon,  chairman  of  our 
Committee  on  Art,  and  I  am  asking  him  to  secure  informa¬ 
tion  from  you  and  to  advise  us. 

Cordially  yours, 

R.  B.  House 

Dean  of  Administration. 

•  •  «  •  •  •  •  •  • 
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Letter 

December  18,  1936 


Dear  Mr.  Ackland: 

I  have  been  away  from  my  office  for  several  days  on  bus¬ 
iness  for  the  University.  On  my  return  your  letter  of  De¬ 
cember  5  is  just  now  brought  to  my  attention.  I  deeply  re¬ 
gret  the  consequent  delay  in  answering  your  letter.  Duke 
University  is  greatly  interested  in  developing  here  an  art 
center  and  would  be  highly  delighted  to  have  the  paintings 
and  statues  that  you  are  thinking  of  presenting  to  a  southern 
university,  and  also  a  building  that  would  serve  as  a  mu¬ 
seum  of  art.  Such  gifts  would  be  most  acceptable,  I  assure 
you ;  and  I  do  not  think  of  any  conditions  that  the  University 
would  wish  to  suggest.  We  can  provide  a  site  that  will  be 
adapted  to  such  purpose  and  will  be  in  line  with  our  plansj 
for  the  continuing  development  of  the  University.  I  amj 
sending  under  separate  cover  pictures  that  will  give  yoq 
some  idea  of  Duke  University  architecture. 

In  the  interest  of  all  this,  I  am  wondering  if  it  would  bd 
convenient  for  you  to  pay  Duke  University  an  early  visit] 
On  the  ground  you  could  better  understand  the  whole  sitj 
nation  and  we  would  give  you  every  opportunity  to  see  the 
University,  both  its  physical  plant  and  its  educational  sej: 
up.  If  you  should  find  this  inconvenient,  I  shall  be  gla 
to  come  to  see  you  at  Ormond  at  such  time  as  you  ma 
suggest.  In  either  case  I  hope  to  see  you  very  soon. 

With  renewed  expressions  of  my  deep  appreciation  o 
your  suggestion  and  assurances  of  the  full  cooperation  o 
this  University  with  your  purposes,  I  am 

Sincerely  yours, 

(signed)  W.  P.  Few, 

President. 

•  •••••••  L 


Mr.  W.  H.  Ackland 
Ackland  Terrace 
Ormond,  Florida 
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Ackland  Terrace 
Ormond,  Florida 
December  23,  1936 


Letter 


Dear  President  Few : 

Let  me  thank  you  for  your  cordial  letter  of  the  18th  and 
the  views  of  the  University.  I  shall  be  in  Washington  in 
April  and  if  it  will  suit  your  convenience  I  shall  be  very 
pleased  to  make  a  visit  to  the  University  then.  A  personal 
interview  will  be  more  satisfactory  than  correspondence  in 
understanding  the  whole  situation. 

Your  sincerely, 

(signed)  William  Hayes  Ackland 

********* 

North  Carolina  Rebuttal  Exhibit  7 

THE  UNIVERSITY  OF  NORTH  CAROLINA 
CHAPEL  HILL 

Department  of  Music 

January  14,  1937 

Mr.  William  Hayes  Ackland 
Ackland  Terrace 
Ormond,  Florida 

Dear  Mr.  Ackland : 

Your  letter  of  December  15  together  with  Dean  House’s 
reply  of  December  17  has  been  referred  to  the  Committee 
on  Art.  The  Committee  is  very  much  interested  in  the  pos¬ 
sibility  of  any  arrangement  such  as  you  suggested  in  your 
letter,  and  in  order  to  proceed  with  consideration  of  the 
proposition,  we  should  like  to  have  some  further  informa¬ 
tion  with  regard  to  your  collection.  Perhaps  it  would  be 
helpful  if  you  could  send  us  a  catalogue  or  a  descriptive  list 
of  your  collection  and  give  us  some  information  on  the  size 
and  nature  of  the  building  and  endowment  that  you  have  in 
mind. 
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Person  Hall,  onr  present  art  building,  is  small  and  is  bein£ 
used  by  the  art  department  in  part  for  instruction  purposes. 
The  Committee  has  in  mind  that  the  gallery  space  should 
be  used  for  temporary  exhibits.  We  should  be  very  in¬ 
terested  in  a  building  which  might  be  used  for  a  permanent 
collection. 

In  closing,  may  we  express  our  appreciation  for  youjr 
thinking  of  the  University  of  North  Carolina  in  this  con¬ 
nection? 

Very  sincerely  yours, 

Glen  Haydon 

Glen  Haydon,  Chairmab. 
Committee  on  Fine  Arts 

gh/c 

cc  Pres.  Frank  P.  Graham 
Dean  R.  B.  House 

•  •  •  •  «  •  C  •  I* 

Letter 

March  16,  1937 

Mr.  William  Hayes  Ackland 
Ackland  Terrace 
Ormond,  Florida 

Dear  Mr.  Ackland : 

Dr.  Fox  and  I  deeply  appreciated  your  hospitality  to 
us  yesterday,  and  I  am  especially  pleased  to  have  you  meet 
Dr.  Fox  for  he  is  the  member  of  our  Board  that  is  really 
an  authority  on  the  various  phases  of  art  in  its  relation  [to 
life.  I  need  hardly  say  that  coming  back  in  the  car  I  foupd 
him  as  enthusiastic  as  I  am  if  your  choice  for  your  bene¬ 
faction  will  ultimately  fall  upon  Rollins. 

I  have  just  consulted  the  Librarian  about  the  preser¬ 
vation  of  books  from  the  Florida  insects  who  seem  to  feast 
on  the  glue  bindings.  The  preparation  they  are  now  using 
and  find  quite  satisfactory  is  Duco  Dupont,  Linoleum  finish. 
The  price  here  is  $5.58  a  gallon,  but  it  can  be  purchased  in 
small  quantities  if  desired.  They  find  in  our  workroom  that 
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this  does  not  deteriorate  as  quickly  as  other  preparations 
they  have  used. 

Very  sincerely  yours, 


HH:VW 


Hamilton  Holt 


Letter 

April  21,  1937 

Mr.  William  Hayes  Ackland 
Ambassador  Hotel 
Washington,  D.  C. 

Dear  Mr.  Ackland : 

It  was  a  pleasure  to  receive  your  letter  and  I  am  sure 
mine  did  not  require  an  answer. 

I  envy  you  your  summer  at  the  Marshall  House,  where 
I  always  stop  whenever  I  am  near  York  Harbor.  That  is 
a  delightful  part  of  the  New  England  coast,  with  very  fine, 
invigorating  air. 

You  seem  to  have  jumped  from  one  cold  in  Florida 
into  another  one  in  the  North.  I  hope,  however,  you  have  a 
real  rest  during  the  summer  and  that  I  shall  see  you  back  in 
the  fall,  when  let  us  hope  the  house  is  sold  and  you  may  be 
able  to  come  over  and  become  a  neighbor  of  us  here. 

I  had  a  very  delightful  talk  with  Dr.  Juniper  the  other 
day,  who  spoke  in  glowing  terms  of  you.  He  has  a  daugh¬ 
ter  about  ready  to  go  to  college  whom  I  turned  over  to  the 
Director  of  Admissions.  Dr.  Juniper  has  received  an  hon¬ 
orary  degree  from  Rollins  College  and  he  is  a  very  loyal 
alumnus. 

I  hope  you  have  had  time  to  visit  Duke  and  North  Caro¬ 
lina  and  that  in  due  time  you  will  make  your  great  decision, 
and  to  use  a  sporting  term  “may  the  most  deserving  in¬ 
stitution  win.” 

Faithfully  yours, 

Hamilton  Holt 

HH:VW 

•  •••••••• 
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Letter 

May  10, 1937 

Ambassador  Hotel 

Washington,  D.  C.  j 

■ 

Dear  Dr.  Few: 

For  some  years  I  have  contemplated  leaving  after  my 
death  all  the  pictures,  statues,  my  collection  of  autography, 
etc.  to  some  Southern  college  with  a  number  of  family  por¬ 
traits  in  a  gallery  containing  my  tomb.  After  going  through 
a  list  of  colleges  in  Southern  States  (my  birth  place),  my 
choice  narrowed  down  to  Rollins  College  and  Duke  Univer¬ 
sity.  Until  my  recent  visit  to  Duke,  I  was  in  favor  of  Rol¬ 
lins,  which  President  Hamilton  Holt  has  raised  from  in- 
significance  to  the  foremost  educational  institution  of  Flor¬ 
ida  ;  but  the  endowment  is  small  and  President  Holt  is  not| 
immortal.  I  was  so  favorably  impressed  during  my  recent| 
visit  to  Durham  that  I  have  decided  on  Duke.  The  great1 
difficulty  is  the  disposal  of  the  fund-to  create  a  permanent 
fund  or  to  distribute  my  estate,  and  I  shall  be  grateful  for 
any  suggestions  from  you  or  the  Board  of  Governors,  it 
you  will  lay  this  subject  before  them. 

The  several  hundred  thousand  dollars  of  securities,  I 
should  not  like  to  see  sold  at  a  sacrifice.  My  future  ex¬ 
ecutive  sees  a  solution  in  allowing  the  income  to  ac+ 
cumulate  for  number  of  years  until  it  amounts  to  a  sunt 
adequate  to  begin  building,  and  after  the  completion  of  thd 
building  to  use  the  annual  income  to  increase  the  size  of 
the  collection.  If  some  other  plan  suggests  itself  as  bettet 
to  you  or  to  the  Board  of  Governors,  I  should  like  to  kno^ 
so  that  I  may  modify  or  change  the  plan  in  my  will. 

There  are  so  many  phases  to  the  project  that  I  hesitati 
to  incorporate  this  gift  in  my  will  without  going  thoroughly 
into  the  subject  to  know  what  the  Board  of  Governors 
might  like  or  advise,  and  to  hear  any  suggestions  they  might 
offer. 
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Kindly  remember  me  to  your  family,  and  with  renewed 
thanks  for  your  hospitality,  believe  me. 

Sincerely  yours, 

(signed)  William  Hayes  Acklaxd 

c/o  The  Union  Trust  Company  \ 

Washington,  D.  C. 

«•#•*•*** 

Letter 

Oct.  29,  1937 

The  Ambassador  Hotel 
Washington,  D.  C. 

Dear  Dr.  Few: 

I  have  been  thinking  some  time  about  the  suggestions 
made  by  Mr.  Perkins  in  his  letter  of  June  16th  to  you.  His  , 

main  objection  to  my  will  seemed  to  be  that  no  university 
was  definitely  named  and  that  the  Duke  University,  were  it 
selected,  would  have  on  its  campus  a  building  not  under 
control  of  those  connected  with  the  University.  He  sug¬ 
gested  that  I  now  donate  to  Duke  University  the  securities 
and  properties  I  wish  to  dedicate  to  the  Memorial.  Under 
his  plan  the  University  would  immediately  begin  the  erection  < 

of  the  Memorial  out  of  its  own  funds,  aggreeing  to  pay 
me  for  life  the  income  from  the  securities  turned  over  to 
you  I  am  greatly  interested  in  this  plan  and  feel  that  I 
may  possibly  follow  his  suggestion.  However,  before  taking 
any  definite  step,  I  wonder  if  it  would  be  possible  to  have 
our  architect  send  me  a  sketch  of  the  building  you  would 
like  on  your  campus,  together  with  a  rough  estimate  of  the 
cost  of  such  a  building  at  this  time. 

My  financial  adviser  suggests  a  memorial  to  cost  about 
$200,000  but  not  to  exceed  $250,000.  under  any  circumstan¬ 
ces.  If  we  can  reach  an  agreement  on  the  plans  for  the  ¥ 

building  I  shall  seriously  consider  Mr.  Perkin’s  suggestion. 

I  may,  however,  decide  to  draw  a  codicil  to  my  will  stating 
that  if  no  provision  has  been  made  during  my  life  my  execu- 
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tors  are  to  turn  over  to  you  the  estimated  cost  as  soon  as 
they  are  satisfied  the  building  will  be  erected  in  accordance 
with  any  plans  I  may  have  approved.  You  understand,  of 
course,  that  I  am  expressing  only  my  present  ideas  and  that 
I  am  not  committing  myself  or  my  estate  in  any  way. 

With  expressions  of  sincere  esteem  and  best  wishes, 
believe  me. 

Sincerely  yours, 

William  Hayes  Acklaxd. 


I  shall  be  in  Washington  until  the  15th  and  thank  you  for| 
your  kind  invitation. 


Letter 


April  19,  1938 


Mr.  William  H.  Ackland 
Ambassador  Hotel 
Washington,  D.  C. 

Dear  Mr.  Ackland: 

I  am  taking  the  first  opportunity  to  send  back  to  you  an 
expression  of  my  pleasure  in  seeing  you  again  and  a  wor<^ 
of  appreciation  for  the  courtesies  extended  to  me  by  you 
while  I  was  last  week  in  Washington.  I  was  particularly 
glad  to  see  you  looking  so  well.  My  visit  had  an  added 
pleasure  in  that  I  had  the  opportunity  to  meet  your  friend 
Mr.  Olds.  I  was  soon  convinced  that  he  has  been  a  useful 
adviser  to  you  as  well  as  a  genuine  friend. 

I  have  not  forgotten  that  you  asked  me  to  write  you  about 
the  advisability  or  inadvisability  of  setting  up  a  trust  fund 
for  the  benefit  of  your  museum  of  art  at  Duke  University). 
I  feel  confident  that  Mr.  Olds  has  all  through  advised  yob 
well  and  was  no  doubt  justified  in  advising  the  setting  up  of 
a  trust  fund  at  the  time  when  this  was  done ;  but  now  sinc^ 
you  have  decided  to  build  an  art  museum  here  you  can  work 
the  matter  out  better  for  all  concerned,  I  am  sure.  Only  on^ 
gift  in  the  form  of  a  trust  fund  has  ever  been  made  to  thijS 
institution  in  its  whole  history.  And  it  has  turned  out  th^t 
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this  has  been  the  least  satisfactory  of  all  the  gifts  ever  made 
to  ns. 

My  suggestion  is  that  you  bequeath  directly  to  Duke 
University  what  you  have  in  mind  to  come  to  the  art  mu¬ 
seum  ;  indicate  the  securities  that  would  enable  the  Univer¬ 
sity  to  build  the  museum  for  you  at  once  and  designate  that 
anything  that  might  be  left  over  from  this  or  from  other 
terms  in  your  will  shall  all  be  devoted  to  the  purpose  of  your 
museum ;  make  your  personal  bequests  direct,  or  if  you  pre¬ 
fer  set  up  a  trust  for  your  niece.  There  would  also  be  the 
possibility  of  bequeathing  your  estate  to  Duke  University 
with  designations  as  to  how  the  private  gifts  are  to  be  dis¬ 
tributed.  Whatever  you  give  to  Duke  University  would  be 
tax  free,  though  your  estate  might  be  taxed  for  the  gifts  that 
go  to  individuals  even  though  they  went  through  this  Uni¬ 
versity.  When  I  get  a  copy  of  the  old  will,  which  I  under¬ 
stood  you  were  to  send  me,  and  when  I  hear  from  Mr.  Olds, 
then  Judge  Perkins  and  I  can  without  undue  delay  prepare  a 
form  to  submit  to  you  and  to  Mr.  Olds. 

We  broke  ground  today  for  a  large  building  and  with 
this  going  on  and  our  work  quarries  open  we  can  affect  con¬ 
siderable  economy  in  other  buildings  that  may  go  on  more  or 
less  at  the  same  time.  That  is  why  I  should  be  glad  for  us 
to  clear  up  as  soon  as  may  be  any  of  the  details  that  may  be 
involved. 

With  sentiments  of  personal  esteem  and  all  good  wishes,  I 
am 

Cordially  yours, 

(Signed)  W.  P.  Few. 

•  i*  •  •  •  *  •  •  • 

Letter 

May  11, 1938 

Mr.  William  Hayes  Ackland, 

Ambassador  Hotel 
Washington,  D.  C. 

Dear  Mr.  Ackland : 

I  have  just  received  your  letter  of  May  9  with  enclosure 
of  copy  of  your  will.  I  am  writing  at  once  to  Mr.  Perkins 


and  I  will  write  to  yon  again  about  it  as  the  earliest  pos¬ 
sible  moment. 

Meanwhile,  while  I  am  distressed  to  know  that  yon  have 
been  ill,  I  am  particularly  glad  to  know  that  yon  are  grow¬ 
ing  stronger  every  day.  I  hope  that  yon  may  keep  this  up 
without  interruption. 

I  am  sure  you  understand  that  I  fully  appreciate  the 
noble  purpose  you  have  in  mind  and  that  I  and  Duke  Uni¬ 
versity  will  do  our  best  to  cooperate  with  your  purposes. 

With  sentiments  of  high  personal  esteem  and  every  good 
wish,  I  am 

Cordially  yours, 


(signed)  W.  P.  Few 

• . 

Letter 

May  14, 1938 

Ambassador  Hotel 

Washington,  D.  C.  [ 

Dear  Dr.  Few: 

Many  thanks  for  your  kind  letters.  I  hope  there  may  be 
found  some  way  of  making  it  possible  for  me  to  leave  thb 
fund  for  the  care  and  disposal  of  the  pictures  and  the  build¬ 
ing  of  the  Memorial  after  my  death  without  a  sacrifice  qf 
stocks  and  bonds  should  there  be  a  depression  at  that  period. 

I  am  leaving  Washington  May  28th  but  if  you  should  lie 
here  before  that  date  I  hope  you  will  give  me  the  pleasure  qf 
your  company  at  lunch  or  dinner  as  suits  your  convenience. 
I  shall  return  in  October  for  a  longer  stay.  Remember  me 
most  kindly  to  Mrs.  Few  and  your  sons — a  like  invitation  is 
extended  to  them  should  they  be  in  Washington. 

Sincerely  yours, 

William  Hayes  Acklaxd 
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Letter 


Mr.  William  H.  Ackland 
Ambassador  Hotel 
Washington,  D.  C. 

Dear  Mr.  Ackland: 


November  9,  1938 


I  The  autumn  has  been  so  mild  and  I  am  assuming  you  are 
still  in  Washington,  and  I  am  addressing  you  there.  I  have 
been  thinking  a  good  deal  about  the  whole  situation  as  it 
seemed  to  me  to  exist  at  at  my  last  visit  to  Washington. 

!  You  have  been  good  enough  to  talk  with  me  about  a  mem¬ 
orial  in  the  form  of  an  art  museum,  and  you  have  indicated 
a  preference  for  Duke  as  the  place  for  it.  I  have  all  along 
expressed  for  the  University  and  for  myself  the  wish  to  co¬ 
operate  so  far  as  possible  with  your  purpose.  In  the  light 
of  all  this  I  feel  that  it  is  my  duty  to  call  your  attention  to 
some  decisions  that  you  yourself  will  have  to  make  or 
else  in  the  course  of  time  circumstances  will  make  them  for 
you. 

If  you  can  provide  funds  that  will  be  actually  available  by 
one  means  or  another  within  the  next  year  or  too,  we  can 
carry  through  this  project  for  you  in  admirable  shape.  Even 
if  you  should  decide  to  put  into  the  building  only  $250,000, 
the  amount  you  first  mentioned  to  me,  we  could  go  forward 
with  the  building  making  the  necessary  reductions  in  it,  or  if 
it  could  be  put  up  within  the  next  year  or  two  while  our  quar¬ 
ries  are  open  we  might  be  able  to  get  the  building  for  that 
amount  without  reducing  the  size.  We  have  three  rather 
extensive  building  projects  on  now,  one  in  process  of  con¬ 
struction  and  two  others  to  begin  in  the  spring. 

As  I  hope  I  made  plain  to  you  in  Washington,  if  you 
will  put  securities  to  the  amount  of  $250,000  or  $300,000  in  a 
form  that  our  governing  bodies  can  accept,  we  will  build  the 
William  Hayes  Ackland  Art  Museum  now  and  pay  you  six 
per  cent  annually  on  the  amount  put  into  the  building.  And 
this  without  regard  to  the  decisions  you  may  make  con¬ 
cerning  other  things  that  were  talked  about  in  Washing¬ 
ton.  If,  on  the  other  hand,  you  leave  the  whole  matter  as  it 
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was  when  I  was  in  Washington,  I  shall  not  feel  hopefnl  of  the 
outcome  either  as  to  an  adequate  memorial  for  you  or  a  real 
service  to  the  cause  of  art  in  the  South,  which  you  and  I  have 
alike  at  heart.  I  feel  that  I  owe  it  to  you  to  say  this  much  to 
you.  In  any  case,  I  am  sure  that  neither  you  nor  others 
will  misunderstand  my  motive. 

Interesting  things  are  going  on  here  this  year.  I  wish 
you  would  stop  by  on  the  way  to  Florida.  If  not,  and  if  you 
should  care  to  talk  further  with  me  I  shall  be  glad  to  come 
to  Washington  at  your  convenience.  Anyhow,  I  am  still 
hoping  that  you  may  find  it  convenient  to  pay  us  another 
visit  going  to  or  returning  from  Florida. 

With  sentiments  of  personal  esteem  and  genuine  good 
will,  I  am 

Cordially  yours, 

W.  P.  Few 


Letter 

Nov.  16,  1938 
Ackland  Terrace 
Ormond, 

My  dear  Mr.  Few : 

Pardon  my  not  answering  your  welcome  letter  earlier 
but  it  was  received  as  I  was  leaving  Washington  for  Florid 
da.  I  referred  your  letter  to  my  executor  Mr.  Olds  and  to 
the  lawyer  who  drew  up  the  will  both  of  whom  are  opposed 
to  the  relinquishing  of  control  of  my  securities  and  I  feel 
that  I  should  be  guided  by  their  advice  and  abide  by  their 
opinion.  I  regret  that  I  cannot  accede  to  your  wish. 

Kindly  remember  me  to  Mrs.  Few  and  to  your  sons. 

I  am  happy  to  say  that  I  am  stronger  but  my  doctor  is 
desirous  that  I  should  do  nothing  to  overtax  my  strength 

With  pleasant  memories  of  my  visit 

Sincerely  yours, 

William  Hayes  Ackland 
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Letter 

November  25,  1938 

Mr.  William  Hayes  Add  and 
Ackland  Terrace 
Ormond,  Florida 

Dear  Mr.  Ackland: 

I  have  bad  to  be  away  and  am  taking  the  first  opportunity 
to  thank  you  for  your  letters  of  November  16  and  18.  Mrs. 
Few  and  I  are  sorry  that  you  could  not  stop  by  to  see  us. 
We  shall  continue  to  hope  that  you  will  sometime  give  us  this 
pleasure. 

As  to  the  matter  of  the  other  letter,  I  can  only  say  now 
that  when  I  have  been  consulted  about  University  business 
I  have  always  given  the  advice  that  seemed  to  me  to  be  most 
valid.  My  advice  of  course  has  not  always  been  taken  and 
I  realize  that  the  responsibility  for  the  decision  is  the 
bther  man’s.  In  this  case  I  hope  that  after  all  things  will 
turn  out  most  to  your  liking  and  so  as  best  to  secure  the 
memorial  that  you  have  had  in  mind  and  that  has  seemed  to 
me  to  be  quite  worthwhile. 

I  am  glad  to  know  that  you  feel  yourself  to  be  stronger 
and  I  earnestly  hope  that  you  may  go  on  in  this  way  to 
strength.  Mrs.  Few  joins  me  in  my  regards  and  every  good 
wish. 

Sincerely  yours, 

(Signed)  W.  P.  Few 

Letter 

I  HOLLINS  COLLEGE 

I  Winter  Park  Florida 

March  2,  1939 

Mr.  William  Hayes  Ackland 
Ackland  Terrace 
Ormond,  Florida 

Dear  Mr.  Ackland: 

I  enjoyed  my  brief  talk  with  you  last  night  and  of  course 
must  beg  your  pardon  for  stopping  in  just  at  your  meal- 
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time,  but  to  tell  the  truth  when  I  left  Jacksonville  I  didn’t 
think  I  could  stop  at  all  but  finding  I  was  a  little  earlier 
than  I  had  expected,  I  took  the  liberty  of  calling  on  you. 

I  appreciated  your  telling  me  frankly  that  you  had  de¬ 
cided  to  erect  a  building  at  Duke  and  house  therein  your 
wonderful  art  collection.  I  am  sure  I  can  with  sincerity  con¬ 
gratulate  Duke.  You  remember  when  we  talked  about  the 
matter  in  the  early  days  I  told  you  that  if  you  wanted  your 
pictures  to  have  a  maximum  effect  on  graduates  and  under 
graduates  while  in  college,  Duke  had  many  superior  attrac¬ 
tions  over  Rollins.  While  of  course  I  am  disappointed  that 
little  Rollins  was  not  your  first  choice,  yet  I  can  see  your 
point  of  view  and  I  congratulate  you  and  Duke  on  being 
able  to  carry  out  jointly  a  benefaction  that  will  redound 
to  the  credit  of  both  of  you  forever. 

I  still  think  you  would  be  happier,  if  you  will  permit  me 
to  make  a  suggestion,  if  you  would  sell  your  property  or 
give  it  away  and  come  over  and  live  with  us  here  where 
you  will  find  so  many  people  and  events  of  interest. 

Remember,  please,  I  shall  always  be  delighted  to  have 
you  as  my  house  guest. 

Very  sincerely  yours, 

(signed)  Hamilton  Holt 

HH:VW 

•  •  •  •  #  #  *  *  •  • 

| 

Letter 

March  3, 1939 

President  William  P.  Few 
Duke  University 
Durham,  North  Carolina 

My  dear  President  Few : 

I  had  a  very  delightful  call  yesterday  on  our  mutual  friend, 
Mr.  William  Hayes  Ackland,  at  his  home  in  Ormond,  and  he 
told  me  frankly,  as  of  course  I  had  suspected,  that  he  has 
decided  to  give  Duke  in  his  will  his  art  collection  and  a  build¬ 
ing  in  which  to  house  it. 


I  hope  you  will  accept  my  congratulations  on  this  good 
fortune  that  is  coming  to  Duke,  and  I  say  this  with  the 
utmost  sincerety  even  if  Duke’s  gain  is  Hollins’  loss.  When 
Mr.  Ackland  first  wrote  his  three  (I  presume  identical)  let¬ 
ters  to  Duke,  the  University  of  North  Carolina  and  Rollins, 
I  had  a  number  of  conversations  with  him  and  brought  him 
to  Rollins.  As  he  seemed  to  have  eliminated  the  University 
of  North  Carolina  from  the  competition  in  his  mind,  I  told 
him  at  that  time  that  Duke  had  many  advantages  over  Rol¬ 
lins  and  that  he  would  make  no  mistake  in  giving  it  to  Duke 
if  that  was  his  final  decision.  I  did  this  because  I  share 
with  many  others  great  admiration  in  the  outstanding  pro¬ 
gress  of  Duke  and  realize  its  appeal  in  a  case  of  this  kind. 
I  did,  however,  make  as  strong  a  plea  as  possible  for  the 
building  and  the  art  collection  in  Winter  Park,  for  I  am 
convinced  that  with  our  growing  popularity  with  the  thou¬ 
sands  of  visitors  each  year,  as  well  as  the  increasing  qual¬ 
ity  and  number  of  our  student  body,  Rollins  has  a  bright  fu¬ 
ture  as  an  art  center,  but  moreover  I  have  always  felt  that 
a  good  salesman  never  runs  down  his  competitor’s  goods,  and 
so  even  if  I  could  think  of  any  flaws  in  Duke,  I  would  not 
have  pointed  them  out  to  Mr.  Ackland. 

I  hope  the  next  time  you  come  to  Florida  you  will  stop  over 
at  Winter  Park  and  let  me  extend  the  hospitality  of  Rollins 
to  you. 

Very  sincerely  yours, 

(signed)  Hamilton  Holt 


HH:VW 
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Letter 

DUKE  UNIVERSITY 

Durham,  North  Carolina 

Office  of  the  President  I 

March  8,  1939 

Dear  President  Holt : 

I  thank  you  heartily  for  your  letter  of  March  3. 

You  deserve  much  and  would  use  well  whatever  comes 
into  your  hands.  None  the  less,  I  am,  of  course,  pleased  with 
Mr.  Ackland’s  decision,  and  I  have  assured  him  that  Duke1 
will  undertake  to  cooperate  with  his  purposes. 

I  will  call  to  see  you  and  Rollins  College  at  the  first  op¬ 
portunity;  and  I  am  looking  forward  with  much  pleasure  to| 
your  coming  for  our  Centennial  Celebration  in  April. 

With  sentiments  of  personal  esteem  and  all  good  wishes, 
am 

Cordially  yours, 

W.  P.  Few 

President  Hamilton  Holt 

j 

********** 
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Excerpts  from  North  Carolina  Exhibit  HI 

V. 

Development  and  Promotion  of  Art  Appreciation. 

The  University  has  a  strong  and  aggressive  Department 
of  Art  nnder  the  leadership  of  able  teachers  and  has  plans 
for  staff  expansion  in  1946.  It  is  housed  in  Person  Hall, 
which  contains  a  studio,  a  gallery  and  a  special  Library. 
The  student  registration  in  1940-41  was  sixty-six  students, 
but  the  class  registrations  for  the  entire  year,  including  the 
summer  session,  were  approximately  300.  Its  work  pro¬ 
ceeds  from  the  elementary  work  in  art  through  the  M.  A. 
Degree.  It  extends  its  classes  and  exhibits  to  all  parts  of 
the  State.  It  is  fostered  by  the  North  Carolina  State  Art 
Society.  While  it  has  no  art  museum,  it  is  in  excellent 
position  to  make  advantageous  use  of  one.  (See  the  special 
brochure  on  “Department  of  Art”  to  be  filed  in  this  case.) 


Exhibit  D  to  North  Carolina  Exhibit  III 

THE  UNIVERSITY  OF  NORTH  CAROLINA 

Chapel  Hill,  North  Carolina 
Office  of  the  Registrar 

August  8,  1945 

Number  of  Students  and  Instructors  in  Normal  Times 

(1940-41) 

(Student  Enrollment:  3,781) 

Department  No.  of  Instructors  No.  of  Students 


Anthropology  1 

Art  3 

Botany  (and  Nat.  Science  1)  4 
Chemistry  9 

Classics  (Archaeology,  Comparative 
Literature,  Greek,  Latin)  7 
Dramatic  Art  4 

Economics  and  Commerce  31 
Education  9 

English  40 


32 

66 

505 

1135 

253 

164 

1886 

342 

1979 


Geology,  Geography,  Nat  Science  3B, 


Nat.  Science  3C 

8 

776 

German 

9 

390 

History  (and  Social  Science) 

19 

1259 

Journalism 

4 

258 

Mathmatics 

20 

1000 

Music 

5 

138 

Navy  Science 

3 

190 

Philisophy 

5 

179 

Physical  Education 
(and  Hygiene) 

33 

3446 

Physics 

6 

269 

Political  Science 

9 

421 

Psychology 

6 

324 

Romance  Languages 

(French,  Italian,  Spanish)  34 

1424 

Social  Work 

4 

141 

Sociology 

12 

447 

• 

Zoology 

(and  Nat.  Science  2) 

5 

486 

Law 

8 

425 

Library  Science 

3 

86 

Medicine 

15 

551 

Pharmacy 

4 

324 

Public  Health 

6 

311 

326 

Edwin  S.  Laneeb, 
Director  Central  Records  Office 
University  of  North  Carolina 


Excerpt  from  North  Carolina  Exhibit  VI 

Statement  of  the  Acting  Head  of  the  Department  of  Art 

i  of  North  Carolina  University 

The  Department  of  Art  is  still  comparatively  young,  but 
it  is  not  too  early  to  estimate  to  some  extent  the  effective¬ 
ness  of  its  services.  Since  its  inception,  student  enroll¬ 
ment  has  continued  to  increase;  its  staff  has  grown,  and 
the  department  has  outgrowm  its  present  quarters.  It  has 
cooperated  with  other  departments,  at  all  times  endowed  by 
contagion  with  the  fulsome  spirit  of  the  University,  and 
with  keen  awareness  of  its  duties  to  the  student  and  the 
state-at-large.  It  may  not  be  impertinent  to  say  that  it 
has  rendered  services  far  beyond  its  actual  and  apparent 
means.  So,  while  total  judgment  will  have  to  await  fu¬ 
ture  determination,  we  can  look  at  its  record  to  date ;  con¬ 
sidering  some  factors  noted  elsewhere  along  with  other 
previously  unstated. 

The  past  twenty  years  have  seen  a  steady  growth  of  art 
study  in  universities  throughout  the  country.  At  Chapel 
Hill  courses  in  art  have  been  equally  divided  between  study 
in  art  history  and  studio  classes,  with  work  in  both  phases 
augmented  by  reference  to  constantly  changing  exhibi¬ 
tions.  These  exhibitions  have,  in  addition,  become  available 
to  the  general  public,  while  some  of  these  along  with  various 
materials  prepared  by  the  art  department  have  been  used 
in  the  state  and  region  beyond. 

Registrations  in  all  courses  totalled  eighty  students  dur¬ 
ing  the  art  department’s  first  year  of  operation.  Steadily 
increasing  yearly  registrations  provide  a  five  year  average 
total  of  two  hundred  and  ninety  (total  quarter  by  quarter 
registrations,  including  summer  occasions).  The  past  few 
years  have  seen,  also,  a  similar  growth  in  both  exhibition 
and  expansion  services. 


EXCERPT  FROM  NORTH  CAROLINA  EXHIBIT  V 
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*  Excerpts  from  Brief  of  the  University  of  North  Carolina 

It  will  be  noted  (pages  152  to  155  of  the  Catalogue)  that 
more  than  40  courses  are  listed  in  the  Department  of  Art. 
The  number  of  courses  that  have  actually  been  offered  anjl 
taught  during  each  regular  school  year  since  1937,  whep 
the  Department  of  Art  was  organized,  have  varied  from  6 
in  1937  to  37  in  1942-43.  See  N.  C.  Ex.  V,  page  51. 

In  the  year  1940-1941,  a  total  of  66  different  students  were 
enrolled  in  art  courses,  and  many  of  them  took  more  thap 
one  such  course — the  total  number  of  registrations  in  all 
courses,  including  the  summer  school,  being  approximately 
300.  The  registration  in  various  art  courses  during  tt(.e 
regular  academic  year  was  280.  (N.  C.  Ex.  Ill,  page 

N.  C.  Ex.  V,  page  51.)  The  courses  offered  by  the  Univer¬ 
sity  proceed  from  elementary  work  in  art  through  the  M.A. 
degree. 


It  will  be  seen  from  these  exhibits  that  not  only  is  t^ie 
Department  of  Art  at  Chapel  Hill  well  established  aijid 
growing,  but  that  its  initial  establishment  in  1937  and  t}ie 
rapid  progress  which  it  has  made  to  date  are  largely  dhe 
to  the  fact  that  at  Chapel  Hill,  even  at  the  time  of  the  estab¬ 
lishment  of  the  Department  of  Art,  there  was  an  already 
existing  demand  and  interest  in  art.  In  other  words,  the 
Department,  instead  of  being  created  for  the  purpose  of 
establishing  and  developing  an  interest  in  art  and  appre¬ 
ciation  thereof,  was  organized  in  response  to  an  existing 
demand  and  need. 


Excerpts  from  Proposed  Findings  of  Fact  of  the  University 

of  North  Carolina 

I 

I 

30.  A  wide  variety  of  courses  are  taught  in  the  several 
schools  of  the  University  of  North  Carolina  in  Chapel  Hill, 
including  between  25  and  40  art  courses.  A  total  of  66  dif¬ 
ferent  students  were  enrolled  in  art  courses  during  the  last 
normal  year  before  the  war,  1940-1941,  and  many  of  thbse 
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students  took  more  than  one  art  course,  the  total  number 
of  registrations  in  all  art  courses,  including  the  summer 
school,  being  approximately  300.  The  art  courses  offered 
by  the  University  proceed  from  elementary  work  through 
the  M.A.  degree.  (N.  C.  Ex.  Ill,  page  5 ;  N.  C.  Ex.  V,  pages 
49-51;  N.  C.  General  Catalogue,  pages  152-155.) 

•  «**#*•*#• 

32.  Although  the  Art  Department  at  the  University  of 
North  Carolina  is  a  comparatively  recent  addition  (having 
been  established  in  1937)  and  is  still  in  the  stage  of  growth 
and  development,  whereas  the  Art  Department  at  Rollins 
College  has  been  established  much  longer,  nevertheless 
nearly  twice  as  many  art  courses  are  offered  at  the  Univer¬ 
sity  as  at  Rollins.  (N.  C.  Ex.  V,  pages  49-51 ;  N.  C.  General 
Catalogue,  pages  152-55;  Rollins  Application  and  Report, 
pages  42,  49-50.) 

•  **•**•••• 

Excerpts  from  the  Application  and  Report  of  Rollins 

College 

Question  No.  5. — Courses  which  closely  relate  to  the  de¬ 
velopment  and  encourage  the  appreciation  of  the  cause  of 
Art,  and  the  normal  number  of  students  and  instructors 
participating  therein. 

A  survey  of  a  four-year  period,  before  the  war,  indicated 
that  of  all  students  in  Rollins  who  remained  in  College  two 
years  or  more,  sixty  percent  took  one  or  more  courses  in 
Art. 

•  ••••••••• 

Dr.  William  T.  Foster,  distinguished  educator  and  econo¬ 
mist,  now  President  of  the  Pollack  Foundation  for  Eco¬ 
nomic  Research,  from  his  unique  experience  in  the  field  of 
College  Administration  and  Economic  Research  gives  his 
reasons  as  to  why  Rollins  College  is  a  safe  place  for  a 
permanent  endowment  and  especially  qualified  to  be  the 


203 


site  of  the  Ackland  Art  Museum  in  the  following  letter 
the  Trustees  of  the  Ackland  Estate,  photostatically  repr 
duced  in  its  entirety. 

Filed  Oct.  29  1947 

Collections  in  Person  Hall  Art  Gallery 

April  1946 

I 

Current  Exhibition:  (during  April  1946) 

XVin,  XIX  &  XXth  Century  American  Painting.  Uni¬ 
versity  of  North  Carolina  Sesquicentennial  Celebration  ex¬ 
hibition  loaned  by  M.  Knoedler  and  Co. 

Oil  Paintings: 

1.  Goldthwaite,  Anne,  ‘ 4 Southern  Farm” 

gift  of  Anne  Goldthwaite  estate 

2.  Jacques,  Emil,  “Sheep  in  Landscape” 

loaned  by  George  Lurcv 

3.  Waugh,  Frederick,  “Seascape” 

gift  of  Katherine  Pendleton  Arrington 

4.  Banch,  Arnold,  “Farm  Yard” 

Allocation  by  W.  P.  A. 

5.  Bohrod,  Aaron,  “Drugstore” 

Allocation  by  W.  P.  A. 

6.  McGrady,  John,  “Drunks” 

Allocation  by  W.  P.  A. 

7.  Ziroli,  Nicola,  “Morning  Delivery” 

Allocation  by  W.  P.  A. 

Water  Colors  :  I 

allocated  to  Person  Hall  by  the  W.  P.  A.  Art  Project. 

1.  Guglielmi,  Louis,  “Manhattan  Bridge” 

2.  Jansen,  Richard,  “Kentucky  Cabin” 

3.  Lewandowski,  Edmund,  “Stone  Crusher” 

4.  Levi,  Julian,  “Fisherman's  Shack” 

5.  Sommer,  William,  “Arrangement  No.  1” 

6.  Tamayo,  Rufino,  “Dance” 

7.  Terrell,  Elizabeth,  “House  at  the  Bend” 


\ 
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Sculpture  : 

1 1.  Huntington,  Anna  Hyatt, 4 ‘Youth’ * 
given  by  artist 

2.  Caparn,  Rhys,  “Heron” 

gift  of  Alice  Jones 

3.  Powers,  Hiram,  “ General  Green” 

gift  of  Prof.  Fletcher  Green 

4.  Gargoyles  from  Big  Ben  in  London  and  statue  Bishop 
Langton. 

gift  of  Katherine  Pendleton  Arrington 

5.  Nakian,  Reuben,  “Rabbit” 

allocated  by  W.  P.  A.  Art  Project 

6.  Barola,  Patrocino,  “Adam  and  Eve” 

allocated  by  W.  P.  A.  Art  Project 

Prints  : 

319  prints  of  American  Art. 

104  prints  in  the  Jacocks  Collection 

215  prints  allocated  by  the  W.  P.  A.  Art  Project. 

(available  for  loan  exhibitions) 

Rental  Collection: 

193  facsimile  reproductions  of  famous  paintings,  rented 
to  students,  schools  and  other  groups  at  .25  per  month. 
Exhibitions  Owned  by  the  Department,  available  for  cir¬ 
culation  to  schools  and  galleries. 

L  “Look  at  Your  Neighborhood”,  panels  of  photographs 
and  explanatory  text  on  housing.  Purchased  from  the 
Museum  of  Modem  Art. 

2.  “Creative  Photography”  panels  of  photographs  and 

explanatory  text  on  photography.  Purchased  from 
the  Museum  of  Modern  Art. 

3.  “What  is  Modern  Painting”  panels  with  color  repro¬ 

ductions  and  explanatory  text  on  painting  today. 
Purchased  from  the  Museum  of  Modem  Art. 

4.  “Elements  of  Design”  panels  of  photographs  and  ex¬ 

planatory  text  on  design.  Purchased  from  the  Mu¬ 
seum  of  Modem  Art. 
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5.  “Changing  New  York”  photographs  of  New  York 

Bernice  Abbott.  Allocated  by  the  W.  P.  A.  Art  PrOy 
ject.  | 

6.  “Engravings  by  Derby" "  engravings  of  the  settling  oi 

Virginia.  Allocated  by  the  W.  P.  A.  Art  Project. 

Art  Reference  Library 

abont  1,200  books, 
about  12,000  photographs. 

Weil  Collection  of  8,000  Italian  Renaissance  Art. 
about  5,000  lantern  slides,  used  in  art  history  lectures,  an<(L 
available  to  schools  and  clubs. 


Filed  Oct  29  1947 

the  LIBRARY  OF  THE  UNIVERSITY  OF  NORTH  CAROLINA 
CHAPEL  HILL,  NORTH  CAROLINA 

Charles  E.  Rush,  Director 

Special  Features,  Materials  and  Services  of  the  University 
of  North  Carolina  Library  Which  Effectively  Support 
the  Art  Interests  of  the  University 

April  25,  1946 

Print  in  its  various  forms  is  called  “the  art 
preservative," ’  but  a  Library  that  is  alive  in  its 
opportunities  is  even  more ,  being  a  studio 
workshop  in  the  arts — conserving  and  creating, 
stimulating  and  sharing  its  treasures. 

Materials  and  Objects 

More  than  5,000  books  or  art  subjects 
Reference  files  of  the  leading  art  journals 
2,000  mounted  photographs  of  art  masterpieces  (Car¬ 
negie  Collection)  illustrating  the  various  schools  Of 
art  and  architecture 

Good  collections  of  library  materials  in  music  and  drama 
supporting  research  holdings  in  other  art  fields 
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More  than  a  score  of  original  oil  portraits  of  distin¬ 
guished  men 

The  Mangum  Collection  of  Chinese  and  Japanese  art 
objects 

The  Jacocks  Collection  of  Ivory  Carvings  from  India 

The  Imperial  Chinese  Portraits  (early  Manchu  dynasty) 

Several  statues  in  marble,  bronze  and  wood,  including 
The  Spirit  of  Light  by  Daniel  Chester  French 
Life-size  carving  in  wood  or  Sir  Walter  Raleigh 

Numerous  objects  from  special  groups  and  collections, 
including  carvings,  prints,  water  colors,  jade,  sil¬ 
houettes,  native  art,  early  illustrated  maps,  engrav- 
ings,  posters,  original  illustrations  for  books,  coins, 
etc. 

Southern  Historical  Collection,  containing  over  2,000,- 
000  manuscripts,  letters,  diaries  and  records — re¬ 
search  materials  for  students  in  the  arts  and  history 
of  the  South  from  Colonial  days  to  date. 

Hanes  Foundation — Origin  and  Development  of  the 
Book,  containing  nearly  600  incunabula  items  printed 
before  1500  (the  4th  largest  collection  in  any  teaching 
institution  in  IJ.  S.  A.) 

beautiful  illuminations  by  hand  in  color  and  gold  leaf 
illustrations  of  15th  century  woodcuts 
artistic  holdings  in  tooled  leather  and  engraved  metal 
1200  books  tracing  the  development  of  printing  arts 
100  manuscripts  done  by  hand  as  early  as  the  9th 
century 

numerous  clay  tablets,  papyrus  rolls,  leather  scrolls, 
etc. 

Services  and  Features 

Supervision  of  service  and  acquisitions  of  the  Depart¬ 
mental  Library  housed  in  Person  Hall  Art  Gallery. 

Provision  of  reference  materials  on  art  subjects  for 
faculty  and  students  in  Department  of  Art 

Preparation  of  booklets  and  reading  courses  on  art 
subjects 
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Management  of  the  Bull’s  Head  Bookshop,  located  in 
Library,  carrying  interesting  lines  of  new  art  books 
and  prints  for  lending  as  well  as  for  sale. 
Installation  in  Library  corridors  of  frequent  exhib¬ 
itions,  including  engravings,  prints,  book  illustra¬ 
tions,  decorated  bindings,  illuminated  manuscripts, 
posters,  water  colors,  portraits,  traveling  art  ex¬ 
hibits,  best  books  of  the  year,' beautifully  illustrated 
books,  fine  art  in  printing,  etc. 

Resources  Serve  as  a  Magnet 

The  variety,  strength  and  availability  of  our  resources 
attract  uncounted  numbers  of  scholars,  artists  and  au¬ 
thors  to  Chapel  Hill  for  productive  research  and 
creative  work,  made  appealing  by  lively  interests, 
friendly  reception  and  quiet  atmosphere. 

Witness  these  representative  proofs  in  print: 

Southern  Harvest  by  Clare  Leighton 
And  Tell  of  Time  by  Laura  Krey 
A  Tree  Grows  in  Brooklyn  by  Betty  Smith 
Raleigh’s  Eden  by  Englis  Fletcher 
Johnny  Reh  by  Bell  Wiley 
Mexican  Village  by  Josephine  Niggli 
The  Great  Promise  by  Noel  Houston 
Life  of  Elisha  Mitchell  by  Hope  Chamberlain 
As  well  as  writings  by  Paul  Green  and  Thomas 
Wolfe  and  a  host  of  others  whose  work  was  done 
in  Chapel  Hill  or  largely  from  its  library  re¬ 
sources. 

Services  Are  Regional  in  Scope 

The  Library  aids  and  abets  the  consumer  as  well  as  the 
creator  of  the  arts.  It  serves  not  only  the  local  popula¬ 
tion  of  students,  faculty  and  citizens  but  it  also  operates 
as  a  radiating  center  for  the  entire  State  and  region, 
lending  its  materials  by  mail  to  thousands  of  inquiring 
readers  and  investigators.  Its  active  Library  Exten¬ 
sion  Department  not  only  lends  but  also  stimulates 
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interest  by  preparing  Study  Outlines  in  print  for  group 
and  individual  reading,  a  service  begun  in  the  early 
1920 ’s.  All  of  these  Outlines  are  cultural  in  subject; 
many  deal  with  the  arts. 

Like  the  University,  the  Library  is  not  a  thing  unto  itself, 
tight  and  enclosed,  for  it  is  regional  in  interests  and  ac¬ 
tivities  ;  it  grows  by  giving. 

Charles  E.  Rush, 

Director  of  Libraries 


Filed  Oct.  29  1947 

Books  Dealing  With  the  Arts  Published  by  the  University 
of  North  Carolina  Press,  Chapel  Hill,  North  Carolina 

Boardman,  Philip.  Patrick  Geddes  :  Maker  of  the  Future 
(The  life  of  a  great  architect  and  city  planner  who 
planned  Tel  Aviv  and  did  much  to  foster  the  creative 
spirit) 

Capart,  J.  Lectures  ok  Egyptian  Art 

Couch,  W.  T.  (Editor)  Culture  in  the  South  (Chapters  on 
“The  Fine  Arts”  and  “Handicraft”) 

Davidson,  Donald.  The  Attack  on  Leviathan  (Chapter  on 
“Regionalism  in  the  Arts”) 

Federal  Writers 1  Project,  Regional  Staff.  North  Carolina  : 
a  Guide  to  the  Old  North  State  (Chapter  on  “The 
Fine  Arts”) 

Gilbert  K.  Studies  in  Recent  Aesthetic 

Green,  Paul.  The  Highland  Call 

Green,  Paul.  The  Lost  Colony 

Harris,  Bernice  Kelly.  Folk  Plays  of  Eastern  Carolina 

Henderson,  Archibald  (Editor).  Pioneering  a  People's 
Theatre 

Johnston.  Frances  B.  and  Waterman,  Thomas  T.  The 
Early  Architecture  of  North  Carolina 

Jones,  H.  M.  America  and  French  Culture  (Chapter  on 
“The  Influence  of  French  Art  in  America”) 


i 
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Kane,  E.  K.  Gongorism  and  the  Golden  Age 
KLilgaard,  Kaj.  Thbough  the  American  Landscape 
Lewis,  Kate  Porter.  Alabama  Folk  Plays 
MacKinney,  Loren  C.  (Editor).  A  State  Univebsity  Sur- 
yeys  the  Humanities  (Chapters  on  “ Music ”  and  “The 
Fine  Arts”) 

Niggli,  Josephina.  Mexican  Folk  Plays 
Potter,  R.  Modebn  Fbench  Abt 
Rusk,  W.  S.  Methods  of  Teaching  the  Fine  Arts 
Schubert,  Leland.  Hawthoene,  the  Artist  :  Fine  Abt  De¬ 
vices  in  Fiction 

Swalin,  Benjamin  F.  The  Violin  Concebto:  a  Study  in 
Gebman  Romanticism 

Taylor,  R.  Emmett.  No  Royal  Road  (Life  of  Luca  Pacioli, 
friend  of  Leonardo  da  Vinci,  with  special  emphasis  on 
the  art  of  Renaissance  Italy) 

Waterman,  Thomas  T.  The  Mansions  of  Virginia 
Wootten,  Bayard  and  Henderson,  Archibald.  Old  Homes 
and  Gardens  of  Nobth  Carolina 


15-  Robblaarllle 

16.  th&laao 

17.  Clartton 

18.  Soatharn  Plnaa 

19.  Ronnoto  Raplda 

20.  Flfaonth 

21.  Woodland 

22.  OraaoTllla,  S.  C 


tbs  exhibition  giro*  new  direct Iocs  for  tba  forthcoming  fear 


AILABLE 


urtd  volume 
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N.  C.  Rebuttal  Exhibit  1 

University  of  North  Carolina 

Chapel  Hill,  N.  C. 

Enrollment  by  States 

1944-45 

1943-44 

1940-41 

1939-40 

1937-38 

Alabama 

20 

18 

30 

25 

10 

Arizona 

0 

1 

0 

1 

1 

Arkansas 

9 

6 

6 

5 

2 

California 

3 

1 

8 

1 

6 

Colorado 

1 

2 

2 

1 

1 

Connecticut 

5 

4 

47 

55 

40 

Delaware 

2 

4 

13 

11 

2 

Florida 

77 

64 

89 

66 

27 

Georgia 

79 

84 

82 

74 

59 

Idaho 

0 

0 

3 

2 

1 

Illinois 

7 

7 

24 

19 

15 

Indiana 

1 

2 

4 

6 

3 

Iowa 

2 

1 

1 

2 

3 

Kansas 

2 

0 

2 

1 

0 

Kentucky 

12 

8 

15 

10 

10 

Louisiana 

23 

9 

19 

8 

9 

Maine 

1 

1 

3 

3 

0 

Maryland 

10 

14 

27 

33 

20 

Massachusetts 

8 

5 

31 

41 

31 

Michigan 

3 

1 

9 

5 

0 

44 

Minnesota 

0 

1 

1 

3 

0 

Mississippi 

20 

12 

14 

15 

16 

Missouri 

6 

12 

4 

5 

3 

Montana 

1 

0 

1 

1 

1 

Nebraska 

0 

2 

1 

1 

0 

Nevada 

0 

0 

0 

0 

0 

New  Hampshire 

1 

1 

4 

3 

1 

New  Jersey 

28 

27 

130 

134 

122 

New  Mexico 

0 

1 

3 

3 

1 

New  York 

60 

80 

326 

307 

284 

North  Carolina 

1,034 

1,005 

2,459 

2,404 

2,163 

North  Dakota 

1 

1 

0 

0 

0 

Ohio 

11 

7 

27 

24 

12 

Oklahoma 

5 

6 

3 

3 

1 

Pennsylvania 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 


Vermont 


Virginia 

72 

75 

Washington 

1 

2 

West  Virginia 

16 

19 

Wisconsin 

1 

0 

44 

Wyoming 

0 

1 

.DtaUrlcl  ut  OylumWii 

Z 1 

30 

Foreign 

27 

23 

Totals 

1,693* 

1,635* 

*  Figures  do  not  include  Navy  personnel. 
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Excerpt  from  Rollins  Exhibit  S 

Geographical  Distribution. 


Alabama .  4 

California .  2 

Colorado .  3 

Connecticut .  6 

District  of  Columbia .  9 

Florida . 165 

Georgia .  8 

Illinois .  18 

Indiana .  3 

Iowa .  2 

Kentucky .  8 

Louisiana .  1 

Maine . 1 

Maryland . 2 

Massachusetts . , .  14 

Michigan .  2 

Mississippi .  2 

Missouri .  8 

New  Hampshire  .  2 

New  Jersey  .  19 

New  York .  32 

North  Carolina  .  3 

North  Dakota  .  1 

Ohio .  23 

Pennsylvania .  11 

Rhode  Island .  1 

South  Carolina  .  3 

South  Dakota  .  1 

Tennessee .  4 

Texas .  1 

Vermont .  2 

Virginia .  5 

West  Virginia .  4 

Wisconsin .  5 

Foreign  Countries. 

Colombia . —  . . . .  1 

Cuba . . 

Mexico . 

Peru .  2 

Holland .  1 

#••••••••• 
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North  Carolina  Exhibit  VII 

Filed  Oct  29  1947 

UNIVERSITY  OF  NORTH  CAROLINA 

Chapel  Hill 

The  University  of  North  Carolina  Comprises: 

The  University  in  Chapel  Hill 

State  College  in  Raleigh 

The  Woman’s  College  in  Greensboro 

Robert  Burton  House ,  Chancellor 
of  the  University  in  Chapel  Hill  and 
Vice-President  of  the  University  of 
North  Carolina 

Mr.  Ward  E.  Lattin 

Law  Offices  of  Gardner,  Morrison  and  Rogers 
Suite  1125  Woodward  Building 
Washington  5,  D.  C. 

Dear  Mr.  Lattin : 

The  following  is  for  your  information: 

POINTS  OF  COMPARISON  BETWEEN  THE  UNIVER¬ 
SITY  OF  NORTH  CAROLINA  AND  DUKE  UNI¬ 
VERSITY. 

Unless  otherwise  specifically  noted,  all  comparisons  in 
this  statement  are  based  on  study  of  The  University  jof 
North  Carolina  and  Duke  University  catalogues  for  tpe 
academic  year  1940-1941. 

University  of  North  Carolina 

1.  Colleges  Duke  University 

2  3 

General  College  Ti  inity 

College  of  Arts  and  The  Woman’s  College 

Sciences  Cuiiogo  of  Engineer¬ 

ing 


2.  Departments  and  Schools 

30  Departments,  6  Schools 

Anthropology- 

Art 

Biblical  History  and  Lit- 

1  erature 

Botany 

Chemistry 

Comparative  Linguistics 

Dramatic  Art 

Economics 

Education 

English 

General  and  Comparative 
Literature 

Geology  and  Geography 

German 

Greek 

History 

Journalism 

Latin 

Mathematics 

Music 

Naval  Science  and  Tactics 
Philosophy 
Physical  Education 
Physics 

Political  Science 
Psychology 
Romance  Languages 
Social  Work 
Sociology 
Zoology 
Graduate 
Library  Science 
Medicine 

Public  Health 
Law 


26  Departments,  6  Schools 

Botany 

Chemistry 

Economics 

Education 

English 

Fine  Arts 

Forestry 

Geology 

German 

Greek 

Health  and  Physical  Edu¬ 
cation 
History 
Latin 

Mathematics 

Music 

Philosophy 

Physics 

Political  Science 

Psychology 

Religion 

Romance  Languages 

Sanskrit 

Semetics 

Sociology 

Zoology 

Naval  Science  and  Tactics 

Divinity 

Graduate 

Law 

Medicine 

Nursing 

Forestry 
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3.  Officers  of  Instruction  With  Full  Faculty  Status  (not 

including  members  on  leave) 

Three  hundred  twenty-six  Three  hundred  forty-sevei>. 

| 

4.  Student  Enrollment 
3,781  (From  report  by 

Registrar  3,600  .  | 

5.  Ph.  D.  Degrees 

24  46 

(Ph.  D.  degrees  conferred  during  the  lives  of  the  t^o 
Universities) 

470  349 


6.  Other  Graduate  Degrees 


Degree 


No.  granted 


J.D.  3 

LL.B.  32 

S.B.  Library  Science  42 
S.B.  Pharmacy  31 

Master  of  Public  Health  5 
Master  of  Education  1 
M.S.  in  Public  Health  8 
M.S.  8 

M.A.  in  Education  23 
M.A.  90 


Degree  No.  granted 

A. M.  & 

Master  in  Education  2( 

Master  in  Forestry  lc 

B. D.  k 

LL.B.  ^ 

LL.M.  $ 

S.J.D.  3 

M.D.  ft 


Total 


Total 


7.  Under-Graduate  Degrees 
Degree  No.  granted 

A.B.  328 

A.B-  -Journalism  32 

A.B.  Education  7 

S.B.  Chemistry  12 

S.B.  Commerce  150 

S.B.  Geology  0 

o.D.  Medicine  12 

S.B.  Physics  3 


Degree  No.  granted 

A. B.  &2 

B. S.  22 

B.S.  Civil  Engineering  6 
B.S.  Electrical  Eng’g.  12 
B.S.  Mechanical  Eng’g.  18 

B.28.  XVuralxig'  16 

B.S.  Medicine  1 


Total 


550 


Total 
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8.  Number  of  Art  Courses  Offered 

40  17 

9.  Number  of  Members  of  Art  Department  Staffs 

6  (1  on  leave)  3  (plus  1  part-time) 

10..  Number  of  Buildings  on  Campus 

70  at  Chapel  Hill  Duke  is  about  the  same  in 

size,  but  not  divided  into 
separate  buildings 

11.  Memberships  in  Associations 

Identical  in  each  as  to  the  main  rating  agencies  of  the 
University  World,  from  Association  of  American  Uni¬ 
versities  down. 

12.  Distance  Between  the  Two  Universities 

Eight  miles 

13..  Location  of  Universities  in  Regard  to  Centers  of  Pop¬ 

ulation 

Dr.  Howard  Odum  of  the  Institute  of  Research  in  Social 
Science  at  Chapel  Hill,  who  is  an  authority  on  regional 
information  and  planning,  prepared  a  map  to  illustrate 
the  statement  that  Chapel  Hill  is  not  only  a  State  center 
but  is  at  the  center  of  the  entire  Southeast  extending 
from  Virginia  down  to  Georgia  and  Alabama. 

Two  years  ago  the  Institute  made  a  study  to  support  the 
establishment  of  a  Central  Hospital  Service  at  Chapel 
Hill.  The  statistical  analysis  established  the  actual  pop¬ 
ulation  center  for  North  Carolina  to  be  approximately 
ten  miles  southwest  of  Chapel  Hill  in  the  corner  of  Chat¬ 
ham  County.  Estimates  today  made  by  the  same  experts 
indicate  that  the  center  may  have  shifted  slightly  to  tLP 
northeast  near  Duke  University  in  Durham.  (Taken 
from  Brief,  viz:) 

14..  Aocoe cihiiUy  iu  students  oj  Oihp.r  U  oiled  es 

The  University  of  North  Carolina  and  Duke  University 
are  both  conveniently  accessible  to  approximately  30,- 
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000  college  and  university  students  in  the  institutions  fo^ 
white  persons  and  approximately,  5,000  in  institutions 
for  negro  persons.  These  students  are  in  colleges  froiA 
10  to  200  miles  from  Chapel  Hill  and  Durham.  (Takep 
from  Brief,  viz:) 

15.  Comparison  of  Institutions  as  to  Historical  and  othe)r 

Collections 

Comparable  in  variety  and  quality — Exact  data  not  quick¬ 
ly  available.  ! 

I 

16.  Interchange  of  Books  and  Other  Relations  Between 

Universities  ! 

Complete  availability  in  each  institution 

17.  Faculty  Members  Teaching  at  Both  Universities 

Eight  from  Chapel  Hill  teach  at  Duke  now  in  the  fielqs 
of  Economics,  Social  Work,  Medicine  and  Public  Health. 

In  my  report  to  President  Graham,  covering  the  progress 
and  achievements  of  the  University  for  the  period  19^4- 
1944,  published  in  a  document  entitled  “A  Ten  Year  Re¬ 
view,  The  University  of  North  Carolina,”  which  is  Exhibit 
C-l  of  Exhibit  III  in  this  case,  the  following  statement  dp- 
pears  under  the  heading  “Cooperation  With  Duke:” 

“Our  records  at  this  time  show  an  increased  intel¬ 
lectual  cooperation  between  this  University  and  Duke 
University,  bearing  fruit  in  graduate  programs,  Ex¬ 
change  of  library  facilities,  joint  cultural  occasions, 
association  in  publications  and  research,  scholarly  meet¬ 
ings,  and  in  some  cases,  division  of  labor  in  emphdsis 
at  the  graduate  level,  in  subjects  offered.” 

In  an  address  delivered  October  12, 1943  at  the  exercises 
in  Chapel  Hill  commemorating  the  150th  anniversary  of  the 
laying  of  the  cornerstone  of  tho  Old  Ead  Building,  which  is 
"Exhibit  C-2  of  Exhibit  III  in  this  case,  Dr.  Frank  Graham, 
President  of  the  University  of  North  Carolina,  stated:  1 

“The  cooperation  of  the  University  of  the  people 
with  the  good  neighbor  Duke  University  and  withi  all 
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!  the  colleges  and  schools  of  the  region,  has  laid  here  the 
foundations  for  a  high  adventure  in  the  advance  of  a 
great  region.  For  the  three-fold  university  we  propose 
in  time  an  annual  appropriation  twice  the  present  ap¬ 
propriation  and  an  endowment  to  yield  an  income  equiv¬ 
alent  to  the  doubled  appropriation  as  the  broader  foun¬ 
dation  of  the  consolidated  greater  university  needed  to 
develop  integrated,  victorious,  youthful  personalities 
and  to  make  a  more  productive,  beautiful,  and  noble 
!  state  in  serving  the  basic  needs  and  high  hopes  of  all 
!  the  people.  This  high  service  of  our  democracy  and 
the  vision  of  the  fathers  in  laying  the  foundations  in  a 
wilderness  of  the  first  university  of  the  people  will  yet 
i  inspire  a  great  people  and  generous  benefactors  to  pro¬ 
vide  the  resources  for  creative  cooperation  in  building 
on  these  foundations  one  of  the  great  university  centers 
of  the  world.” 

At  Page  60  of  the  University  of  North  Carolina  Catalogue, 
which  is  Exhibit  L  of  Exhibit  III  in  this  case,  mention  is 
made  of  the  fact  that  “frequent  messenger  service  and  oth¬ 
er  cooperative  relationships  with  the  Duke  University  Li¬ 
brary  make  the  holdings  of  that  great  collection  exception¬ 
ally  available,  and  active  microfilm  service  miraculously 
brings  all  other  libraries  near  at  hand. 9  ’ 

This  is  no  exhaustive  audit  of  the  two  institutions.  It  is 
a  rough,  quick  study  of  each  one,  designed  to  make  the  sim¬ 
ple  point  that  Chapel  Hill  compares  at  least  favorably 
with  Duke. 

I  trust  sincerely,  that  this  statement  will  be  of  use  to  you. 

Cordially  yours, 

/s/  R.  B.  House 

R.  B.  House,  Chancellor  of  the  University  in  Chapel  Hill 
and  Vice-President  of  the  University  of  North  Carolina. 
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Exhibit  E  to  Letter  of  August  1,  1946,  Mr.  Lattin  to 

Mr.  Larson 

Excebpts  from  the  Minutes  of  a  Meeting  of  the  Board 
of  Trustees  of  the  University  of  North  Carolina, 

Held  on  June  4,  1946. 

* 


The  following  resolution  was  introduced  by  Mr.  James  jA. 
Gray,  and  upon  motion  of  Mr.  Gray,  duly  seconded,  'was 
unanimously  adopted : 

Whereas,  by  resolution  dated  January  27,  1942,  the  Ex¬ 
ecutive  Committee  of  the  Board  of  Trustees  of  the  Uni¬ 
versity  of  North  Carolina  made  it  known  that  said  Uni¬ 
versity  is  willing  to  accept  and  administer  the  charitaple 
trust  provisions  as  contained  in  the  last  will  and  testa¬ 
ment  of  William  Hayes  Ackland  in  accordance  with  the 
terms  thereof;  i 

Whereas,  the  Board  of  Trustees  has  since  learned  fkat 
by  a  judgment  dated  March  13,  1944,  the  United  States 
District  Court  for  the  District  of  Columbia  authorized  Ond 
directed  the  trustees  named  in  said  last  will  and  testament 
of  William  Hayes  Ackland  to  make  an  invesitgation  of  and 
report  to  the  Court  with  their  recommendations  in  regard 
thereto  all  of  the  facts  deemed  by  said  trustees  to  be  per¬ 
tinent  to  a  determination  by  the  Court  as  to  whether,  inj  or¬ 
der  to  carry  out  the  spirit  of  the  testator’s  intentions  as 
expressed  in  his  will  and  as  expressed  to  the  trustee^  by 
other  means,  the  University  of  North  Carolina  or  Kojins 
College,  or  either  of  said  institutions,  shall  be  designated  as 
the  site  for  the  museum  and  to  administer  the  educational 
and  charitable  trust  provisions  of  the  will : 

Whereas,  pursuant  to  said  authority  and  direction  the 
trustees  named  in  said  will  have  recently  visited  the  [Uni¬ 
versity  of  North  Carolina  and  it  is  understood  that  they  will 
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soon  make  their  report  and  recommendations  to  the  Court ; 
and 

Whereas,  it  is  believed  that  it  may  be  of  some  value  to 
said  trustees  in  making  their  recommendations,  and  to  the 
Court  in  making  its  determination,  to  have  a  formal  ex¬ 
pression  of  the  attitude  of  the  trustees  respecting  the  es¬ 
tablishment  of  an  art  museum  at  Chapel  Hill  and  of  their 
views  and  purposes  with  regard  to  administration  of  the 
trust  so  as  to  advance  the  cause  of  art  in  the  South  and 
fully  serve  the  general  charitable  purpose  of  the  testator; 

Now  Therefore,  Be  It  Resolved  that  the  Board  of  Trus¬ 
tees  desires  to  make  formally  known  and  of  record  its  deep 
interest  in  the  development  and  advancement  of  art  at 
the  University  and  in  the  South,  and  to  further  make  it 
knowu  and  of  record  that  the  Board  enthusiastically  en¬ 
dorses  and  approves  the  efforts  that  have  been  put.  forth  by 
the  management  of  the  University  and  its  counsel  to  procure 
the  location  of  the  William  Hayes  Ackland  Memorial  Art 
Museum  on  the  campus  of  the  University  of  North  Carolina 
in  Chapel  Hill ; 

Further  Resolved,  that  it  is  the  desire  of  the  Board  of 
Trustees  of  the  University  that  the  advancement  and  de¬ 
velopment  of  art  at  the  University  shall  not  only  take  the 
form  of  the  location  at  Chapel  Hill  of  an  art  museum  such 
as  that  provided  for  in  the  last  will  and  testament  of  Mr. 
Ackland,  but  also  shall  be  manifested  through  continuing 
future  enlargement  and  expansion  of  the  University’s  col¬ 
lection  of  art  and  art  facilities  generally ; 

Further  Resolved,  that  it  is  not  the  intention  of  the 
trustees  to  propose  or  sponsor  the  establishment  of  any 
art  museum  at  Chapel  Hill  which  would  duplicate  the  Ack¬ 
land  Memorial  Art  Museum  if  located  at  Chapel  Hill,  but 
that  on  the  contrary  it  is  the  purpose  of  the  trustees,  if  the 
Ackland  Memorial  Art  Museum  is  located  at  Chapel  Hill,  to 
regard  it  as  the  center  of  the  art  development  at  the  Uni¬ 
versity  and  to  encourage  the  development  and  expansion  of 
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the  University’s  art  activities  around  the  Ackland  Memorialj 
Art  Museum  rather  than  separate  and  apart  from  it ; 

Fubtheb  Resolved,  that  the  trustees  of  the  University  otj 
North  Carolina  are  of  the  view  that  if  the  William  Haye§ 
Ackland  Memorial  Art  Museum  is  located  at  Chapel  Hill  it 
will  serve  not  only  greatly  to  advance  the  cause  of  art  at  th^ 
University  but  throughout  the  State  and  the  South  as  well  t 
and  that  through  the  acquisition  of  additional  art  collection^ 
and  the  future  enlargement  of  the  proposed  Ackland  Memf 
orial  Art  Museum  facilities  there  will  result  the  development 
of  an  outstanding  art  center  of 'the  South  at  Chapel  Hillj; 

Fubtheb  Resolved,  that  a  copy  of  this  resolution  b6 
transmitted  to  the  Trustees  named  in  the  last  will  and  testaj- 
ment  of  William  Hayes  Ackland. 

A  true  copy  from  the  records 

Attest : 

/s/  Billie  Cubtis  (seal) 

Assistant  Secretary,  Board  of  Trustees, 

University  of  North  Carolina 

##♦#####•  • 

Letter 

POLLAK  FOUNDATION 
WINTER  PARK,  FLA. 

January  15,  1945. 

To  the 

Trustees  of  the  William  Hayes  Ackland 
Memorial  Fund, 

Washington,  D.  C. 

Dear  Sirs : 

| 

May  I  outline  certain  reasons  why  I  believe  Rollins  Col¬ 
lege  merits  your  consideration. 

May  I  first,  however,  mention  the  personal  experiences 
on  which  my  judgment  is  based.  I  have  long  been  a  studefnt 
of  higher  education ;  in  fact,  ever  since  I  wrote  my  doctor ’s 
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thesis  at  Columbia  University  in  that  field.  In  1910,  I  was 
elected  President  of  Reed  College,  at  that  time  nothing  but 
forty  acres  of  bare  land  and  an  endowment.  In  prepara¬ 
tion  for  my  work  I  spent  a  full  year  visiting  universities 
and  colleges  in  all  parts  of  the  country.  Since  that  time  I 
have  lectured  at  upwards  of  fifty  colleges.  I  have  given 
courses  at  Bowdoin,  Harvard,  Columbia,  and  the  University 
of  California.  For  the  past  twenty  years,  as  President  of 
the  Poliak  Foundation  for  Economic  Research,  I  have  made 
certain  studies  and  directed  others  which  help  me  to  under¬ 
stand  the  economic  aspects  of  your  problem.  It  is  against 
this  background  that  I  appraise  Rollins  College. 

Having  no  connection  with  the  College  and  never  having 
had  any,  my  views  are  in  that  measure  unbiased. 

Rollins  College  is  a  safe  place  for  a  permanent  endow¬ 
ment.  Since  1636,  when  the  first  college  in  the  United  States 
began  its  work,  no  institution  with  as  sound  a  start,  or  even 
half  as  sound  a  start,  has  failed  to  grow  and  prosper. 
Through  history  colleges  have  outlived  dynasties,  revolu¬ 
tions,  political  parties,  and  even  nations. 

Rollins  College  is,  moreover,  an  especially  fitting  place 
for  an  endowment  in  the  fine  arts.  Its  chapel  services,  which 
depend  on  mastery  of  virtually  all  the  fine  arts,  are  the  best 
I  have  experienced,  and  I  have  attended  college  services 
from  Maine  to  California.  I  have  found,  moreover,  that 
any  institution  which  excels,  decade  after  decade,  in  any  art, 
in  a  distinguished  architectural  setting,  develops  an  atmos¬ 
phere  which  is  favorable  to  appreciation  of  all  other  arts. 

Another  reason  for  looking  favorably  upon  Rollins  Col¬ 
lege  as  the  location  of  the  Memorial  Museum  is  the  Winter 
Park  community.  I  know  of  no  other  place  in  the  South 
which  has  attracted  so  many  notable  artists,  musicians,  and 
writers ;  no  other  place  in  which  men  and  women,  day  after 
day,  so  eagerly  attend  lectures,  recitals,  and  exhibitions; 
no  other  place,  therefore,  in  which  a  Museum  of  Art  would 
be  so  generously  used.  The  size  of  the  population  is  less 
important  than  the  quality,  as  the  nearly  empty  art  gal¬ 
leries  of  many  a  large  city  proclaim. 
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Considering  the  direction  of  growth  and  the  rate  of 
growth  of  both  the  institution  and  the  community,  Hollins 
College  in  Winter  Park  is  a  highly  suitable  location  for  the 
Ackland  Museum  of  Art. 

Respectfully, 

William  T.  Foster. 

WTF  :MP 


Affidavit  of  Dr.  Kerrison  Juniper 

State  of  Florida, 

County  of  Orange ,  ss: 

Dr.  Kerrison  Juniper,  of  Ormond,  Fla.,  being  duly  sworri, 
deposes  and  says : 

I  was  an  intimate  friend  of  the  late  William  Hayes  Ac^- 
land  for  the  many  years  he  lived  in  Ormond,  Florida,  a  fey 
steps  from  my  home.  He  called  on  me  and  I  called  on  him 
many  times.  I  visited  him  in  his  last  illness  shortly  before 
his  death.  On  several  occasions  he  discussed  with  me  his 
proposed  gift  to  Rollins  College  or  Duke  University. 
Toward  the  end  of  these  conversations  he  favored  Duke 
University  although  expressing  admiration  for  Rollins 
College  and  a  warm  friendship  for  its  President,  Hamilton 
Holt.  Mr.  Ackland  never  once  mentioned  to  me  that  he  w^s 
or  had  been  at  any  time  considering  any  other  college  or 
university  aside  from  Rollins  College  and  Duke  University. 

Kerrison  Juniper. 

Dr.  Kerrison  Juniper 

Sworn  and  subscribed  to  before  me  at  Winter  Park  this 
12th  day  of  April,  1945. 

Frederic  H.  Ward, 

Notary  Public,  State  of  Florida  at  Large. 

My  Commission  expires  May  10, 1946.  Bonded  by  Amer¬ 
ican  Surety  Co.  of  N.  Y. 
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Affidavit  of  Mrs.  George  Watson 

State  of  Florida, 

Cowrity  of  Volusia,  ss: 

Mrs.  George  Watson,  of  Highland  Avenue,  Ormond,  Flor¬ 
ida,  being  duly  sworn,  deposes  and  says : 

I  was  the  housekeeper  for  Mr.  William  Hayes  Ackland 
for  many  years  at  his  home  in  Ormond,  Florida  and  was 
with  him  at  the  time  of  his  death.  I  frequently  heard  him 
speak  of  his  intentions  to  give  his  Art  Gifts  either  to  Rol¬ 
lins  College  or  Duke  University.  I  never  heard  him  men¬ 
tion  any  other  College  or  University  in  this  connection. 
Mr.  Ackland  often  spoke  of  his  admiration  for  Rollins 
College  and  of  his  friendship  for  its  president,  who  visited 
him  a  number  of  times,  often  with  other  high  officials  of 
Rollins  College. 

Mrs.  George  Watson 


Sworn  and  subscribed  to  before  me  at  Ormond  this  13th 
day  of  April,  1945. 


Geo  P  Bramack 

Notary  Public,  State  of  Florida  at  Large. 


My  commission  expires  Sept.  10,  1945. 
Bonded  by  American  Surety  Co.  of  N.  Y. 


Affidavit  of  Georgene  L.  Howe 


State  of  Florida, 

County  of  Orange,  ss: 

Before  me,  the  undersigned  authority  duly  authorized 
to  administer  oaths  and  take  acknowledgments,  personally 
appeared  Georgene  L.  Howe,  who,  being  by  me  first  duly 
sworn,  deposes  and  says : 

That  she  well  knew  William  Hayes  Ackland  during  his 
lifetime  and  was  related  to  him  by  blood,  being  his  cousin ; 
that  she  visited  him  a  number  of  times  in  his  winter  home 
at  Ormond,  Fla.,  and  Mr.  Ackland  visited  her  in  her  home  in 
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Daytona  Beach,  Florida;  that  she  was  very  close  to  Mrl 
Ackland  and  he  discussed  various  personal  matters  with 
her  from  time  to  time;  that  she  enjoyed  Mr.  Ackland ’s  con¬ 
fidence  in  still  other  matters;  that  affiant  has  no  persona^ 
interest  in,  nor  does  she  hold  any  official  or  other  connecr 
tion  with  Rollins  College. 

Affiant  further  says  that  she  is  familiar  with  Mr.  Ack¬ 
land  Js  desire  to  leave  his  art  collection  to  a  southern  col¬ 
lege  ;  that  he  had  discussed  this  matter  with  Affiant  a  number 
of  times  but  up  until  the  month  of  February,  1937,  he  had 
not  singled  out  or  selected  any  one  institution  upon  which 
to  bestow  such  gift.  In  the  month  of  February,  1937,  Mr. 
Ackland  visited  Rollins  College  in  Winter  Park,  Florida, 
and,  from  such  time  on,  he  seemed  delighted  with  Rollihs 
College  and  told  Affiant  that  he  was  going  to  leave  his  art  col¬ 
lection  and  paintings  to  Rollins  College  and  that  she  knowts 
that  Mr.  Ackland  had  determined  to  sell  his  house  in 
Ormond,  Florida,  and  move  to  Winter  Park. 

Although  Affiant  discussed  these  matters  with  Mr.  Ack¬ 
land  a  number  of  times,  Mr.  Ackland  never  at  any  time 
mentioned  the  University  of  North  Carolina  after  he  had 
seen  Rollins  College  during  the  month  of  February,  193l7. 

Affiant  further  says  that  she  did  not  discuss  this  matter 
with  Mr.  Ackland  after  he  had  determined  to  leave  his  art 
collection  to  Duke  University. 

Georgene  L.  Howe. 

Sworn  to  and  subscribed  before  me  this  13th  day  of 
August,  1945. 

Virginia  H.  Mills, 

Notary  Public ,  State  of  Florida  at  Large. 

My  commission  expires  August  24,  1947. 
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State  of  Florida 

County  of  Orange 

Affidavit  of  S.  Waters  Howe 

Before  me,  the  undersigned  authority  duly  authorized 
to  administer  oaths  and  take  acknowledgments,  personally 
appeared  S.  Waters  Howe  who,  being  by  me  first  duly 
sworn,  deposes  and  says : 

That  he  well  knew’  William  Hayes  Ackland  during  his 
lifetime  and  was  related  to  him  by  marriage ;  that  Mr.  Ack¬ 
land  was  the  cousin  of  this  Affiant’s  wife,'  Georgene  L. 
Howe. 

Affiant  further  says  that  he  has  visited  Mr.  Ackland  in 
his  home  in  Ormond,  Florida,  a  number  of  times  and  that 
Mr.  Ackland  visited  Affiant  in  his  home  in  Daytona  Beach, 
Florida ;  that  Affiant  heard  Mr.  Ackland  discuss  various  per¬ 
sonal  matters  included  in  w’hich  was  Mr.  Ackland ’s  desire 
to  leave  his  art  collection  to  some  Southern  College.  Affiant 
further  know’s  that  subsequent  to  Mr.  Ackland ’s  visit  to 
Rollins  College  in  the  month  of  February,  1937,  Mr.  Ack¬ 
land  was  very  much  impressed  with  said  college  and  told 
Affiant  that  he  was  going  to  leave  his  art  collection  to  Rol¬ 
lins  College. 

Affiant  further  says  that  in  all  of  these  discussions  he 
never  at  any  time  subsequent  to  February,  1937,  heard  Mr. 
Ackland  mention  the  University  of  North  Carolina. 

Affiant  further  says  that  he  holds  no  official  capacity  in, 
nor  does  he  have  any  connection  with  Rollins  College. 

!  S.  Waters  Howe 

Sworn  to  and  subscribed  before  me  this  13th  day  of  Au¬ 
gust,  1945. 

Virginia  H.  Mills 

Notary  Public ,  State  of  Florida  at  Large . 

My  Commission  expires  August  24,  1947. 

#**#***♦•• 


State  of  Florida 

County  of  Orange 

Affidavit  of  Emma  E.  Lundgren 

Before  me,  the  undersigned  authority  duly  authorize 
to  administer  oaths  and  take  acknowledgments,  personal! 
appeared  Emma  E.  Lundgren  'who,  being  by  me  first  dnl; 
sworn,  deposes  and  says : 

That  she  well  knew  Mr.  William  Hayes  Ackland  during  hiS 
lifetime ;  that  she  is  no  relation  of  Mr.  Ackland  or  the  Ack¬ 
land  family. 

Affiant  further  says  that  she  has  from  time  to  time  heard 
Mr.  Ackland  discuss  his  art  collection  and  that  she  heard 
him  state  subsequent  to  February,  1937,  that  he  had  de¬ 
cided  to  leave  his  art  collection  to  Rollins  College,  Winter 
Park,  Florida. 

Affiant  further  says  that  she  has  no  connection  in  any 
manner  with  Rollins  College. 

Emma  E.  Lundgren 

Sworn  to  and  subscribed  before  me  this  13th  day  of  Au¬ 
gust,  1945.  I 

Virginia  H.  Mills 

Notary  Public,  State  of  Florida  at  Largb. 

My  commission  expires  August  24, 1947. 


Affidavit  of  A.  J.  Hanna 

Before  me,  the  undersigned  authority  duly  authorized  to 
administer  oaths  and  take  acknowledgments,  personally  ap¬ 
peared  A.  J.  Hanna  who,  being  by  me  first  duly  sworn,  de¬ 
poses  and  says : 

I  first  met  Mr.  William  Hayes  Ackland  in  1937  at  his  horde 
in  Ormond.  He  expressed  an  enthusiastic  interest  in  what 
President  Holt  had  told  him  of  the  history,  policy,  and  pro¬ 
gram  of  Rollins  College. 

On  March  31, 1938, 1  had  a  longer  interview  with  Mr.  Ack¬ 
land  at  his  home  in  Ormond.  He  said  he  had  always  been 


232 


interested  in  Southern  education,  was  a  graduate  of  Van¬ 
derbilt,  and  had  been  instrumental  in  securing  $1,000,000 
from  the  Carnegie  Foundation  for  his  alma  mater.  His 
father  and  mother  were,  he  said,  collectors  of  art  and  he 
had  under  consideration  at  the  time  the  disposal  of  the 
collection  he  had  inherited  together  with  his  fortune.  Hav¬ 
ing  weighed  the  merits  of  several  colleges  in  the  South  as 
worthy  of  his  benefaction,  he  told  me  that  he  had  eliminated 
all  of  them  except  Duke  University  and  Rollins  College.  He 
expressed  his  deep  interest  in  Florida  as  the  State  in  which 
he  spent  the  major  part  of  his  time.  He  asked  me  as  a  Flor¬ 
idian  and  a  historian  of  Florida  about  the  general  educa¬ 
tional  status  of  Florida  and  seemed  convinced  that  Rollins 
was  rendering  a  pioneer  service  in  a  part  of  the  country 
where  standards  were  in  great  need  of  being  raised.  He 
added  that  he  wanted  to  sell  his  house  in  Ormond  in  order 
to  move  to  Winter  Park  where  he,  himself,  could  enjoy  the 
cultural  activities  provided  by  Rollins. 

I  saw  Mr.  Ackland  once  more — in  the  summer  of  1938 — 
but  he  said  nothing  definite  about  his  intended  gift  at  that 
time. 

A.  J.  Hanna 

A.  J.  Hanna  (seal) 


Sworn  to  and  subscribed  before  me  this  13th  day  of  Au¬ 
gust,  1945. 


Helen  Perley 
Notary  Public 


My  commission  expires:  4-1-48.  (seal) 


i  Affidavit  of  E.  T.  Brown 

State  of  Flobida 

County  of  Orange 

Before  me,  the  undersigned  authority,  personally  ap¬ 
peared  E.  T.  Bbown,  who  being  by  me  first  sworn,  deposes 
and  says : 
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I  am  Treasurer  of  Rollins  College,  Winter  Park,  Florida^ 
and  have  been  since  the  year  1927,  and  it  was  through  this 
connection  with  Rollins  College  that  I  became  acquainted 
with  Mr.  William  Hayes  Ackland. 

Although  I  had  corresponded  with  Mr.  William  Haye$ 
Ackland  in  March,  1936,  I  first  met  him  personally  on  Def 
cember  7, 1936,  when  I  called  at  his  home  in  Ormond  Beach!, 
Florida.  President  Holt  had  received  a  letter  from  Mij. 
Ackland,  stating  his  intention  to  build  and  endow  an  Art 
Gallery  at  “some  southern  College  or  University”  and  inn 
quiring  if  Rollins  College  would  meet  the  general  conditions 
he  would  stipulate.  As  President  Holt  was  confined  to  his 
home  by  illness,  he  had  called  me  in  Jacksonville,  Florid^, 
(knowing  I  was  returning  home  that  afternoon  via  Ormond 
Beach)  and  asked  me  to  stop  and  interview  Mr.  Ackland- 
This  I  did  in  the  late  afternoon  of  December  7, 1936,  and  wab 
welcomed  by  Mr.  Ackland  who  talked  for  over  an  hour  about 
the  project  he  had  in  mind. 

Mr.  Ackland  modestly  stated  that  while  he  was  a  lover  of 
Art,  he  was  not  an  expert,  but  that  he  possessed  quite  a  feV 
Art  treasures  which  he  had  inherited  from  his  mother,  c\t 
collected  himself.  He  said  that  he  had  concluded  that  be 
would  build  and  endow  an  Art  Gallery  or  Museum  at  soipe 
southern  College  or  University  to  further  the  study  add 
appreciation  of  Art,  and  that  he  would  leave  his  collection  , 
to  the  Gallery.  He  said  that  he  had  formed  a  very  favorable 
impression  of  Rollins  College,  had  met  President  Holt  ai^d 
heard  him  speak,  but  did  not  know  him  personally.  M]r. 
Ackland  also  stated  that  as  soon  as  his  physical  infirmities 
permitted  he  would  visit  Rollins,  and  discuss  on  the  spot 
his  project.  He  asked  me  if  we  would  comply  with  his 
wishes  to  give  a  proper  site  for  his  Gallery,  which  I  assured 
him  we  would,  free  of  charge  to  his  estate. 

I  asked  Mr.  Ackland  if  he  had  formed  any  opinion  as  to 
the  propable  size  of  the  Gallery  or  Museum  that  would  ^)e 
adequate  for  his  purposes,  and  he  replied  that  he  was  most 
favorably  impressed  with  the  Gallery  at  Phillips  Acadenhy, 
Andover,  Massachusetts,  (which  I  later  learned  cost  about 
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$400,000),  but  that  of  course  his  building  should  be  in  keep¬ 
ing  with  the  College  style  of  architecture,  and  that  the  de¬ 
sign  would  necessarily  have  to  embrace  the  necessary  fea¬ 
tures  to  encourage  both  the  study  and  appreciation  of  art. 
He  asked  me  if,  at  the  appropriate  time,  I  could  get  a  design 
of  the  Phillips  Academy  Gallery  as  a  guide  to  our  archi¬ 
tects  in  laying  out  the  display  portion  of  his  project  and  I 
assured  him  I  could. 

Mr.  Ackland  stated  that  he  had,  after  considering  all  Col¬ 
leges  and  Universities  in  the  South,  narrowed  his  choice 
down  to  three  institutions,  namely,  Rollins  College,  Duke 
University,  and  the  University  of  North  Carolina.  He 
said  he  had  already  drawn  a  Will  stating  that  his  proposed 
Gsillery  was  to  be  erected  at  one  of  these  institutions,  with 
the  detail  of  selection  left  to  his  Executors.  (He  did  not 
explain  HOW  this  selection  was  to  be  made,  nor  the  order 
of  preference.)  He  said  that  his  Executors  had  objected  to 
assuming  this  responsibility,  and  had  urged  him  to  make  his 
own  selection  and  modify  his  Will  accordingly,  so  he  had 
written  three  virtually  identical  letters  to  Rollins,  Duke  Un¬ 
iversity,  and  the  University  of  North  Carolina  as  his  first 
step  in  obtaining  information  upon  which  to  make  his  de¬ 
cision. 

Mr.  Ackland  emphasized  that  he  had  no  close  heirs  or  de¬ 
pendents,  and  outside  of  a  few  small  gifts,  his  entire  for¬ 
tune  would  be  devoted  to  the  Gallery  or  Museum ;  a  portion 
used  to  erect  the  building,  with  the  major  part  to  endow  and 
support  it,  purchase  suitable  paintings,  etc.  I  asked  Mr. 
Ackland  if  the  building  would  be  a  Memorial  Building,  and 
he  said:  “Yes”,  but  did  not  elaborate.  A  bit  later  he  asked 
if  we  had  other  memorial  buildings  on  the  Rollins  Campus 
and  I  told  him  we  had  several  and  explained  to  him  at  some 
length  the  Knowles  Memorial  Chapel,  (a  project  of  about 
the  same  magnitude  that  Mr.  Ackland  seemed  to  have  in 
mind),  which  had  been  built  and  endowed  by  the  daughter 
of  one  of  our  Founder-Trustees  as  a  Memorial  to  her 
father.  Mr.  Ackland  was  very  much  interested  and  asked 
me  several  questions  about  this  project,  the  cost  of  the 
building,  how  it  was  operated,  etc. 
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In  the  course  of  this  extended  conversion,  several  other 
incidents  occurred  which  reveal  the  opinions  of  Mr.  Ackland 
and  his  motives.  Among  these  are : 

1.  He  said  that  he  had  no  desire  to  dictate  that  any  of 
his  Art  Treasures  be  displayed  in  his  proposed  Mu¬ 
seum,  remarking:  “I  am  not  an  expert  and  I  only  want 
to  have  fine  things  displayed,  and  wish  to  have  the 
choice  left  to  experts.” 

2.  In  explaining  why  he  had  not  considered  his  own  Alma 
Mater,  Vanderbilt  University,  he  said  that  while  he  was 
a  loyal  alumnus  and  had  aided  Vanderbilt  in  many 
ways,  he  felt  that  he  had  done  his  share  as  an  alumnus. 
He  further  stated  that  the  Tennessee  Legislature  had 
passed  the  anti-evolution  law,  forbidding  the  teaching* 
of  the  theory  of  evolution,  which  he  regarded  as  an  act 
of  bigotry  and  ignorance.  He  characterized  Tennessee 
as  a  ‘ 4 backward  State”  and  said  he  would  not  want  to 
entrust  his  Gallery  to  any  institution  in  Tennessee. 

3.  He  said  that  he  was  keenly  interested  in  disposing  of 
his  residence  in  Ormond  Beach  and  purchasing  a  home 
in  Winter  Park  where  he  could  take  advantage  of  all 
the  lectures,  concerts,  and  Art  Exhibitions  sponsored 
by  Rollins,  and  that  he  hoped  he  might  dispose  of  hi^ 
Ormond  Beach  home  at  some  time  in  the  future  withi 
out  too  great  a  financial  loss. 

After  an  hour  and  a  half  of  most  delightful  conversationj 
Mr.  Ackland  informed  me  he  would  visit  Rollins  just  as  sooij. 
as  his  doctor  permitted  him,  and  I  took  my  departure. 

Upon  my  return  to  Winter  Park,  I  reported  to  President 
Holt  the  results  of  my  interview  with  Mr.  Ackland  and 
President  Holt  then  entered  into  a  correspondence  with  Mij. 
Ackland,  later  motoring  to  Ormond  Beach  to  interview  him|. 

As  we  were  then  planning  an  expansion  program  of 
buildings  on  the  Rollins  Campus,  I  called  in  Mr.  George  G. 
Cartwright,  Sr.,  (Campus  Engineer  and  Superintendent  of 
Buildings  and  Grounds)  and  told  him  of  my  interview  with 
Mr.  Ackland,  and  told  him  that  we  should  be  sure  and  set 
aside  an  appropriate  spot  for  the  proposed  Gallery  or 
Museum  which  Mr.  Ackland  was  considering.  On  Decem¬ 
ber  16,  1936,  Mr.  Cartwright  submitted  to  me  a  blue-print, 
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(drawn  by  his  son  and  assistant,  Mr.  George  H.  Cartwright, 
Jr.)  designating  the  location  he  recommended,  which  I 
approved,  and  informed  our  Architect,  Mr.  Richard  Kiehnel, 
Miami,  Florida,  to  hold  this  site  pending  further  negotia¬ 
tions  with  Mr.  Ackland. 

I  next  saw  Mr.  Ackland  on  February  3,  1937,  when  he 
visited  Rollins.  Mr.  Ackland  had  luncheon  with  President 
Holt,  after  which  he  toured  the  Rollins  Campus.  I  accom¬ 
panied  Mr.  Ackland  and  President  Holt  on  the  tour  of  the 
campus  and  the  various  buildings.  We  finally  arrived  at 
the  site  which  I  had  selected  for  Mr.  Ackland *s  proposed 
Gallery.  At  this  point  Mr.  George  H.  Cartwright,  Jr., 
joined  us,  bringing  with  him  a  copy  of  the  blue-print.  I 
pointed  out  to. Mr.  Ackland  that  we  were  standing  on  the 
site  selected,  and  introduced  him  to  Mr.  Cartwright,  who 
then  showed  him  the  blue-print.  Mr.  Ackland  expressed 
himself  as  being  delighted  with  our  choice  of  location,  in¬ 
spected  the  blue-print  and  said  he  thoroughly  approved  of 
our  site. 

In  the  course  of  strolling  about  the  campus  with  Mr. 
Ackland  and  President  Holt,  I  heard  Mr.  Ackland  say  sev¬ 
eral  times  that  he  was  greatly  pleased  with  Rollins  and  its 
progress  and  ambitions;  that  the  development  exceeded 
his  expectations. 

Just  as  we  were  leaving  the  proposed  site  for  Mr.  Ack¬ 
land ’s  Gallery,  he  remarked  to  me  that  he  could  not  make 
a  decision  on  the  spot  because  he  had  given  his  promise  to 
President  Few  of  Duke  University  that  he  would  not  make  a 
selection  until  he  had  visited  the  campus  of  Duke  University. 
I  inquired  if  he  also  intended  to  visit  the  campus  of  the 
University  of  North  Carolina.  To  this  he  replied  he  did  not 
intend  to  visit  the  University  of  North  Carolina,  adding:  “I 
have  entirely  eliminated  them  from  any  further  considera¬ 
tion. M  I  did  not  inquire  into  his  reasons  for  this  action. 

I  walked  with  Mr.  Ackland  to  his  car.  Just  as  we  reached 
the  street  he  turned,  looked  at  the  campus  for  some  time, 
and  finally  said:  “I  cannot  imagine  a  more  appropriate  or 
beautiful  setting  for  an  Art  Gallery.  But  I  cannot  decide 
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today — I  have  given  my  promise  to  visit  the  campus  of 
Duke  University  first.”  j 

Mr.  Ackland  then  entered  his  car,  after  bidding  me  and, 
others  good  bye.  That  was  the  last  time  I  ever  saw  on 
conversed  with  Mr.  Ackland.  | 

Further  Deponent  sayeth  not. 

E.  T.  Brown 
E.  T.  Brown 

Sworn  to  and  subscribed  before  me  this  30th  day  of  Au¬ 
gust,  1945. 

Joyce  Williams 
Notary  Public,  D. 

My  commission  expires  August  1, 1949. 

*  *  *  •  •  »  •  •  •  •  j» 

I 

Affidavit  of  Hamilton  Holt 

I 

Before  me,  the  undersigned  authority  duly  authorized  tjo 
administer  oaths  and  take  acknowledgments,  personally 
appeared  Hamilton  Holt  who,  being  by  me  first  duly  sworp, 
deposes  and  says :  | 

The  following  is  a  true  statement  of  my  main  recollections 
of  the  substance  of  my  various  talks  with  Mr.  Ackland.  Theike 
recollections  are  in  many  cases  substantiated  by  our  oorrds- 
pondence. 

From  the  time  of  my  first  interview  with  Mr.  Ackland  at 
his  home  at  Ormond,  Florida,  to  the  time  of  his  death  our  re¬ 
lations  were  invariably  cordial  and  friendly,  and  tlfis 
friendship  continued,  I  am  sure  on  both  sides,  just  as  sin¬ 
cerely  after  Mr.  Ackland  had  decided  to  make  his  bequest 
to  Duke  as  it  did  before  that  time. 

Although  our  Treasurer,  Mr.  E.  T.  Brown,  had  had  some 
correspondence  with  Mr.  Ackland  in  March  1936,  when  I)fr. 
Ackland  wrote  to  the  College  for  information  about  Rol¬ 
lins,  and  Winter  Park  as  a  residence  section,  the  first  direct 
letter  that  I  received  from  him,  which  was  dated  December 
5th,  1936,  was  substantially,  as  he  subsequently  told  me,  idbn- 
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tical  with  the  ones  that  he  had  sent  at  the  time  to  Duke  and 
North  Carolina.  In  these  letters  he  asked  each  institution 
if  it  were  in  a  position  to  accept  his  Art  Collection  which 
he  would  endow,  etc.  I  was  ill  in  bed  at  the  time  getting 
over  a  cold,  but  I  informed  Mr.  Brown  of  its  receipt  and 
asked  him  to  stop  at  Ormond  on  his  w~ay  back  from  Jackson¬ 
ville  and  talk  over  with  Mr.  Ackland  the  contents  of  his 
letter  to  me. 

Three  days  later  (December  8th)  I  telegraphed  Mr.  Ack¬ 
land  for  an  appointment  and  in  response  to  his  wire  setting 
December  10th  for  the  interview’,  I  motored  to  Ormond  and 
had  a  very  delightful  talk  wuth  him.  We  at  once  established 
cordial  relations,  for  Mr.  Ackland  began  by  speaking  writh 
admiration  of  my  uncle  Clarence  W.  Bowen,  the  historian, 
whom  he  had  intimately  known  for  a  long  time.  He  then 
outlined  what  he  had  in  mind  more  fully  than  he  had 
in  his  interview  with  Mr.  Brown.  He  said,  in  substance, 
that  he  had  a  large  sum  to  leave  to  4 ‘some  Southern  Col¬ 
lege  ”.  This  w’ould  be  ample  he  said,  to  build  a  Museum  and 
Art  Center  of  the  same  general  type  as  the  Art  Museum  and 
School  at  Phillips  Academy,  Andover,  Massachusetts,  and 
leave  enough  money  over  to  endow  it,  operate  it,  and  pur¬ 
chase  works  of  art.  He  told  me  he  had  definitely  elimina¬ 
ted  his  own  Alma  Mater,  Vanderbilt  University,  or  any 
Tennessee  institution  of  higher  learning,  because  Tennes¬ 
see  had  passed  an  anti-evolution  law.  He  then  expressed 
gratitude  that  Rollins  had  so  promptly  got  in  touch  with 
him  on  the  receipt  of  his  letter,  but  he  said  he  had  not 
yet  heard  from  either  Duke  or  North  Carolina,  and  of  course 
could  make  no  decisions  until  he  had  replies  from  them. 
His  idea  was  to  donate  his  residuary  estate  to  the  College  or 
University  of  his  selection.  When  I  mentioned  that  my 
class-mate,  James  Sawyer,  Treasurer  of  Andover,  had  told 
me  that  their  Art  Museum  and  Art  School  cost  approxi¬ 
mately  $400,000,  he  did  not  seem  to  think  that  was  too 
large  a  sum  for  the  building  he  wished  erected.  He  then 
went  on  to  describe  in  some  detail  his  works  of  art  which  had 
been,  as  I  understood  it,  collected  by  his  father  and  mother. 


During  our  conversation  he  said  that  he  hoped  to  be 
buried  in  an  apse  connected  with  his  proposed  Art  Gallery 
or  Museum,  and  he  added  that  he  thought  Winter  Park  was 
just  the  kind  of  place  in  which  he  would  prefer  to  live  rather 
than  in  Ormond,  and  he  assured  me  if  he  could  sell  his  Or¬ 
mond  house  he  would  like  to  move  over  and  live  with  us. 

I  invited  him  to  visit  the  College  and  see  for  himself  ouh 
campus  and  feel  something  of  the  happy  human  spirit  of1 
the  place,  and  I  naturally  talked  about  some  of  the  advam 
tages  of  having  his  benefaction  go  to  Florida  in  genera} 
and  Rollins  in  particular.  To  all  of  which  he  listened  witl} 
close  attention  and  evident  approval.  This  meeting  begap 
our  friendship  which  lasted  to  his  death. 

The  next  day  after  my  return  to  Winter  Park,  Decembeif 
11th,  I  wrote  him  a  “Personal”  letter  telling  how  much  t 
appreciated  having  the  talk  with  him  and  going  into  some 
details  as  to  how  much  his  benefaction  wrould  mean  to  Roll 
lins,  to  Florida,  and  to  the  whole  South. 

The  following  day  I  wrote  him  an  “official”  letter  acL 
cepting  his  tentative  offer  dated  December  5th,  1936,  and 
assuring  him  “that  Rollins  would  carry  out  his  intentions 
and  terms”  if  the  bequest  came  to  us.  In  that  letter  I  re¬ 
newed  the  verbal  request  I  had  made  to  him  in  Ormond  thaJt 
he  visit  the  College. 

On  December  16th  he  acknowledged  my  two  letters  witt 
thanks  and  accepted  my  invitation  to  visit  Rollins,  but  hje 
said  it  would  have  to  be  after  Christmas  and  “dependent  oh 
his  health”.  \ 

Finally,  I  arranged  with  Mr.  Ackland  to  have  him  visit 
Rollins  on  February  3rd,  1937.  He  motored  over  in  the 
morning.  We  toured  the  College  campus,  and  I  explained 
to  him  the  main  features  of  the  College  both  those  tan¬ 
gible  and  intangible.  We  were  joined  by  Mr.  E.  1?. 
Brown  when  we  reached  the  campus,  and  later  by  Mri 
George  H.  Cartwright,  Jr.  The  latter  brought  with  hi}n 
for  Mr.  Ackland’s  approval  a  blue  print  showing  the  si};e 
we  had  tentatively  set  aside  for  his  Memorial  Gallery.  We 
did  this  because  Mr.  Ackland  said  when  he  came  over  ljie 
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would  like  to  see  the  exact  place  which  we  had  thought  was 
most  suitable  for  his  Memorial  Gallery.  Mr.  Ackland 
walked  over  the  site  and  expressed  himself  as  approving  it 
as  the  best  spot  on  the  campus  that  could  be  chosen. 

!  At  luncheon  at  my  house  he  met  the  ladies  of  my  family 
and  told  us  at  the  table  how  very  pleased  he  was  with  Rol¬ 
lins,  and  complimented  the  College  on  its  achievement 
and  promise.  He  also  expressed  the  wish,  if  his  health  per¬ 
mitted,  to  return  and  revisit  the  College  when  some  of  our 
more  notable  artistic,  musical  and  dramatic  events  were  to 
take  place.  When  he  finally  took  his  leave  he  expressed  ex¬ 
treme  satisfaction  over  his  visit  and  what  he  had  learned,  and 
intimated  that  his  deferring  an  immediate  decision  was  only 
because  he  had  promised  Dr.  Few  to  visit  Duke.  He  added 
without  elaboration  on  details  that  he  had  “eliminated  the 
University  of  North  Carolina”  from  any  further  consider¬ 
ation. 

On  the  next  day  Mr.  Ackland  wrote  me  from  Ormond  a 
very  cordial  “thank-you”  letter  for  our  entertainment  of 
him  the  previous  day. 

In  the  first  week  of  March,  1937,  Professor  Edwin  0.  Gro¬ 
ver,  now  Vice-President  Emeritus  of  Rollins  College,  and 
myself  called  on  Mr.  Ackland.  He  told  Dr.  Grover  and 
repeated  to  me  that  Dr.  Few  had  asked  him  to  make  no  de¬ 
cision  until  he  could  see  him,  and  Mr.  Ackland  could  visit 
Duke.  But  Mr.  Ackland  was  evidently  anything  but  pleased 
with  the  response  that  North  Carolina  gave  him.  He  def¬ 
initely  stated  that  he  had  “eliminated”  North  Carolina  and 
he  said  it  in  such  a  way  that  we  both  understood  North  Car¬ 
olina  had  somehow  offended  him.  He  seemed  to  have  made 
a  final  decision  on  this  matter  and  emphasized  that  Duke  and 
Rollins  had  shown  more  than  commendable  interest  in  his 
proposals  and  that  North  Carolina  did  not  interest  him 
any  more.  “I  have  eliminated  North  Carolina”  were  the 
words  he  used.  Although  Mr.  Ackland  in  our  subsequent 
interviews  often  asked  my  opinion  of  Duke,  he  never 
brought  up  North  Carolina  again  as  a  subject  of  enquiry. 
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He  never  visited  the  University  and  had  evidently  dis¬ 
missed  it  completely  from  further  consideration. 

On  March  15th,  1937,  at  Mr.  Ackland ’s  invitation,  Df. 
Fox,  our  Trustee,  accompanied  me  to  visit  him  at  OnnontjL 
I  wanted  to  have  Dr.  Fox  meet  Mr.  Ackland,  for  Dr.  Fdx 
had  recently  retired  from  the  Directorship  of  the  Brook¬ 
lyn  Museum  of  Arts  and  Sciences  and  was  one  of  Americans 
greatest  museum  experts  and  art  connoiseurs.  We  weife 
given  a  very  cordial  reception  and  were  both  greatly  im¬ 
pressed  by  Mr.  Ackland ’s  interest  in  Rollins  and  his  favor¬ 
able  opinion  of  us,  and  we  came  away  fully  believing  that  ijie 
would  eventually  choose  Rollins  for  the  bestowal  of  bis 
benefaction.  He  reiterated  his  desire  to  leave  Ormond 
and  settle  in  Winter  Park,  as  he  liked  the  unique  culturlal 
atmosphere  of  Winter  Park  and  the  notable  people  who 
lived  there. 

Matters  continued  in  this  way  for  some  time.  I  usually 
stopped  and  called  on  him  whenever  I  was  going  through 
Ormond,  and  upon  his  invitation  I  took  several  meals  with 
him.  I  invited  him  not  a  few  times  to  come  to  Winter  Pairk 
and  spend  the  night  as  my  guest  and  attend  some  of  t|ne 
interesting  functions  at  Rollins.  He  was  very  anxiou 
do  this,  but  when  we  finally  came  to  fix  a  date  his  health 
vitality  forbade. 

I  went  to  Europe  that  summer,  but  on  June  18th  before 
going  I  motored  over  from  my  Woodstock,  Connecticut, 
summer  home  to  the  Lake  Mohonk  Mountain  house  where 
he  was  staying  and  took  luncheon  with  him  at  his  invitatipn, 
and  had  a  pleasant  visit. 

When  I  returned,  after  my  trip  abroad,  to  Florida,  in 
October,  1937,  for  the  opening  of  College,  Mr.  Ackland  ^as 
still  in  the  North  and  we  had  some  cordial  correspondence, 
all  of  which  was  personal  in  nature.  Later  when  he  re¬ 
turned  to  Florida  I  stopped  at  Ormond  to  see  him  twice  hnd 
wrote  him  several  letters  inviting  him  to  visit  us  and  “take 
in”  some  of  the  College  functions  which  I  thought  would 
interest  him.  He  desired  to  do  so,  but  his  health  did  not 
permit  him  to  make  a  date  and  keep  it. 
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On  January  14th,  1938,  I  wrote  to  thank  him  for  an  at¬ 
tractive  card  of  Holiday  Greetings  which  he  sent  me,  and 
told  him  that  the  Dean  of  our  Chapel,  the  Choir  of  sixty,  and 
the  student  readers,  were  going  to  conduct  a  Vesper  Service 
in  one  of  the  Daytona  churches  on  January  30th,  and  as 
Ormond  and  Daytona  were  adjoining  towns  I  hoped  his 
health  would  permit  him  to  attend. 

On  January  16th,  he  accepted  this  invitation  and  invited 
my  cousin  and  house-guest,  Mrs.  Frank  Dresser,  to  come 
with  me  and  take  luncheon  with  him  before  the  service  on 
the  30th.  In  his  letter  inviting  us  he  said  “Have  had  a 
pleasant  visit  with  Dr.  Few.”  After  a  delightful  luncheon, 
we  attended  the  vesper  services. 

I  saw  Mr.  Ackland  from  time  to  time  thereafter  and  our 
informal  personal  correspondence  continued  so  long  as  he 
lived. 

On  March  1,  1939,  Mr.  Ackland  told  me  personally  that 
he  had  finally  decided  in  favor  of  Duke.  While  I,  of  course, 
was  keenly  disappointed  I  accepted  Mr.  Ackland ’s  de¬ 
cision  as  final,  and  wrote  Dr.  Few  a  letter  of  congratula¬ 
tions. 

I  now  know  that  the  deciding  factor  in  Mr.  Ackland ’s 
mind  was  a  completely  erroneous  statement  about  Rollins 
made  by  Dr.  Few  to  the  effect  that  “Holt  was  Rollins”  and 
that  I  was  not  immortal,  leaving  the  incorrect  impression 
that  Rollins  lacked  the  permanence  of  an  institution  qual¬ 
ified  to  be  the  recipient  of  his  Memorial  Art  Gallery.  This 
poisoned  Mr.  Ackland ’s  mind  against  his  real  choice — Rol¬ 
lins  College.  The  facts  are  Rollins  College  was  permanent¬ 
ly  established  before  I  became  president  and  will  be  even 
more  soundly  established  when  I  leave  it. 

I  may  say  in  conclusion  that  I  regarded  Mr.  Ackland  as 
a  high-minded  public-spirited  gentleman  with  cultivated  and 
scholarly  tastes.  He  always  treated  me  with  the  utmost 
courtesy  and  good  will  from  the  time  I  knew  him  until  his 
death.  I,  on  my  part,  never  tried  to  “high  pressure”  him 
(or  for  that  matter  any  other  would-be  donor),  but  only 
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to  help  him  as  much  as  I  could  to  decide  wisely  on  those 
problems  concerning  which  he  consulted  me. 

Hamilton  Holt  (seal) 
Hamilton  Holt 

I 

Sworn  to  and  subscribed  before  me  this  25th  day  of  Au¬ 
gust,  1945. 

Helen  Pebley 

My  commission  expires :  4-1-48  (seal) 


Supplemental  Answer  of  Rollins  College  to  the  Trustee’s 

Question  No.  12 

(In  response  to  request  of  Mr.  Larson,  dated  October  17, 
1945) 

The  Original  Answer  Stated 

I 

“In  answer  to  this  question,  while  we  know  that 
there  will  be  details  to  be  worked  out  by  the  Trusteed 
and  which  cannot  now  be  foreseen,  which  might  very 
possibly  alter  or  change  the  present  outlook  as  to  op¬ 
eration,  maintainance,  professional  direction  and  suc^l 
matters,  Rollins  College  is  prepared  to,  and  will  com¬ 
ply  fully  with  the  wishes  and  directions  expressed  by 
Mr.  Ackland  in  his  will.” 

By  the  foregoing  answer  to  Mr.  Larson’s  question  N<)>. 
12  Rollins  College  did  not  mean  to  equivocate.  The  answer 
was  framed  in  that  manner  for  the  reason  that  Mr.  Larson’s 
use  of  the  term  “The  testator  seems  to  have  intended  *  *  *” 
indicated  that  there  had  been  no  determination  by  the 
Trustees  of  the  duties  and  responsibilities  of  the  recipient 
of  the  memorial  and  that  there  might  be  some  doubts  in  tie 
minds  of  the  Trustees  on  that  point.  Hence,  the  use  of  tie 
statement,  “Rollins  College  is  prepared  to  and  will  comply 
fully  with  the  wishes  and  directions  expressed  by  Mr.  Aqk- 
land  in  his  will.”  Perhaps  the  statement  was  an  unfortu¬ 
nate  choice  of  words.  What  was  meant  to  be  conveyed  by 
the  answer  was  that  Rollins  College  was  and  is  prepared  to 
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do  and  perform  ail  duties  and  responsibilities  which  it  is 
determined  Rollins  should  do  in  the  event  it  receives  the 

award. 

Respectfully  submitted, 

Rollins  College 
By  E.  T.  Brown 
Treasurer 

Cummings  and  Stanley 
1616  K  Street,  Northwest 
Washington,  D.  C. 

Cushman  S.  Radebaugh 
Florida  Bank  Building 
Orlando,  Florida 

Attorneys  for  Rollins  College 

Letter 

1  Filed  Oet  29  1947 

Theodore  McCann 
Certified  Public  Accountant 
John  C.  Ashton 
Phone  Executive  2638 

THEODORE  MCGANN  &  CO. 

Accountants  and  Auditors 
1  1518  K  Street,  N.  W. 

I  .  Washington  5,  D.  C. 

October  1,  1946 

To  the  Trustees  of  the  Estate  of  William  Hayes  Ackland 
Gentlemen : 

!  We  have  analyzed  the  financial  statements  submitted  by 
Rollins  College  for  the  six  fiscal  years  beginning  with  the 
fiscal  year  ended  June  30,  1940,  through  the  fiscal  year 
ended  June  30, 1945,  and  we  have  also  reviewed  the  financial 
statements  submitted  by  the  University  of  North  Carolina 
for  the  six  fiscal  years  beginning  with  the  fiscal  year  ended 
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June  30,  1938,  through  the  fiscal  year  ended  June  30,  19|r3. 

For  the  purpose  of  determining  the  relative  financial 
status  and  operating  results  of  the  two  institutions,  we  hive 
prepared  separate  reports  on  each  of  the  institutiojis. 
Copies  of  the  reports  are  attached. 

The  fiscal  records  of  both  institutions  were  segregated 
into  various  separate  funds  and  while  the  name  of  the 
various  funds  may  differ  in  many  instances,  the  assets, 
liabilities  and  financial  transactions  contained  therein  wfere 
segregated  along  similar  lines.  The  following  three  com¬ 
binations  of  funds  are  comparable : 

Group :  Rollins  College  University  of 

North  Carolina 

(1)  Plant  Fund  (1)  Capital  Asset  and  Per¬ 

manent  Improvement 
Funds 

(2)  Endowment  and  Other  (2)  Trust,  Loan  and  Special 
Non-Expendable  Funds  Operating  Fund* 

Funds  Subject  to  Annu¬ 
ity  Agreements 

Loan  Funds 
Miscellaneous  Funds 
Consolidate  Investment 
Fund 

(3)  Current  Fund  (3)  Maintenance  Fund 

Service  Plant  Funds 

It  is  to  be  noted  that  any  comparison  of  the  actual  am¬ 
ounts  reflected  in  these  funds,  for  the  periods  covered  by 
our  reports,  is  distorted  by  the  fact  that  the  six  year  per¬ 
iods  are  not  the  same.  However,  we  believe  that  the,  fol¬ 
lowing  general  conclusions  may  be  made  as  to  the  relative 
financial  status  of  the  two  institutions. 

1.  That  the  operations  of  Rollins  College  during  the 
period  1940  through  1945  have  been  dependent  upon  do¬ 
nations  to  cover  each  year’s  deficit;  whereas  the  University 
of  North  Carolina  receives  an  appropriation  each  ^ear 
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from  the  State  of  North  Carolina,  and  the  University  is 
forbidden  by  law  from  spending  more  than  received  in 
tuitions,  appropriations,  etc. 

2.  The  fact  that  the  tuition  at  the  University  of  North 
Carolina  is  less  than  that  at  Rollins  College  which  will  make 
it  possible  for  more  students  to  attend  and  benefit  from  any 
outside  additions  to  the  University. 

3.  It  will  also  be  noted  that  despite  the  higher  tuition  at 
Rollins  College  they  have  continued  to  operate  at  a  deficit 
from  year  to  year. 

The  following  comparisons  are  made  for  your  informa¬ 
tion: 

Univ.  of  N.  Carolina  Rollins  College 
June  30,  1943  June  30,  1946 


Capital  Assets . $15,084,170.59  $1,469,135.52 

(Net  Book  Value) 

Endowments  and  Other  Funds  4,156,104.58  1,229,725.53 

Student  Loans* .  384,618.91  71,305.35 

Endowments* .  3,051,301.53  916,097.12 


Students  (approximate) .  3,500.00  400.00 

*  Included  in  Endowment  and  other  funds 

Your  attention  is  called  to  the  comments  on  Pages  3  and 
4  of  the  1945  report  of  Audit  for  Rollins  College  and  Pages 
1  through  4  of  Report  on  Audit,  Permanent  Improvement 
and  Service  Plant  Funds  and  Pages  1  and  2  of  Report  on 
Audit  of  Trust,  Loan,  Bond  and  Special  Funds  for  Univer¬ 
sity  of  North  Carolina  for  comments  on  current  operations 
by  the  accountants  making  these  reports. 

Respectfully  submitted, 

by  Theodore  McCann, 

Certified  Public  Accountant 

##*####### 
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Excerpts  from  Review  of  Financial  Statements  of  Uni¬ 
versity  of  North  Carolina,  for  Fiscal  Tear  1938-1943 

Theodore  McGann 
Certified  Public  Accountant 
John  C.  Ashton 
Phone  Executive  2638 

THEODORE  MCGANN  &  CO. 

Accountants  and  Auditors 
1518  K  Street,  N.  W. 

Washington  5,  D.  C. 

October  7, 1946 

To  the  Trustees  of  the  Estate  of  William  Hayes  Ackjand 
Gentlemen : 

Pursuant  to  your  request  we  have  reviewed  the  audit 
reports  submitted  by  the  University  of  North  Carolina, 
Chapel  Hill,  North  Carolina  beginning  with  the  fiscal  Vear 
ended  June  30,  1938  through  the  fiscal  year  ended  Jun£  30, 
1943.  The  audit  reports  were  prepared  by  the  Bureau  of 
Institutional  and  Departmental  Auditing  of  the  state  of 
North  Carolina. 

#  *  *  *  *  *  *  #  #!* 

Institutional  receipts  constitute  the  principal  source  of 
revenue.  However,  they  are  not  sufficient  to  defray  ex¬ 
penditures  and  the  deficiency  is  met  by  appropriations  by 
the  state  of  North  Carolina.  See  Schedule  1,  summary, 
Revenue  and  Expenditures. 

It  is  to  be  noted  that  during  each  of  the  fiscal  vear^  cov¬ 
ered  by  this  review  that  total  revenue,  including  appro¬ 
priations,  exceeded  total  expenditures. 


It  is  to  be  noted  that  during  the  six  year  period  covered 
by  this  review  Endowment  Funds  increased  in  the  aikount 
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of  $2,681,957.79.  See  Exhibit  S  -  8  of  1938  audit  report  and 
Exhibit  B  of  1943  audit  report  on  trust,  loan,  bond  and 
special  funds. 


Summary 

During  the  course  of  this  review  of  the  financial  state¬ 
ments  of  the  University  of  North  Carolina  we  have  ascer¬ 
tained  the  following: 

1.  Capital  Assets  increased  in  book  value  in  the  amount 
of  $4,304,105.06.  The  total  as  of  June  30, 1943  amounted  to 
$14,123,318.14. 

2.  While  institutional  revenue  was  insufficient  to  meet  all 
costs  and  expense,  appropriations  by  the  state  of  North 
Carolina  more  than  off-set  any  deficiency. 

3.  Operations  of  the  facilities  included  in  the  service 
plants  fund  have  consistently  shown  a  profit. 

4.  Endowment  Funds  have  shown  a  marked  increase  du¬ 
ring  the  period. 


Excerpts  from  Review  of  Financial  Statements  of  Rollins 
College  for  Fiscal  Years  1940  Through  1945 

October  7,  1946 

To  the  Trustees  of  the  Estate  of  William  Hayes  Ackland 
Gentlemen : 

Pursuant  to  your  request  we  have  analized  the  audit 
reports  submitted  by  Rollins  College,  Winter  Park,  Flor¬ 
ida,  for  the  six  consecutive  years  beginning  with  fiscal  year 
ended  June  30,  1940  through  the  fiscal  year  ended  June  30, 
1945.  The  audit  report  for  the  fiscal  year  ended  June  30, 
1940  was  prepared  by  Potter,  Pribble  and  Company,  Public 
Accountants  and  Auditors,  Orlando,  Florida  and  the  5  sub¬ 
sequent  reports  were  prepared  by  Potter,  Loucks  and 
Bower,  Certified  Public  Accountants,  Orlando,  Florida. 
##*•*••••• 
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Current  Fund  (Schedule  5)  I 

Assets  and  liabilities  grouped  under  this  classification  are 
shown  for  comparative  purposes  by  fiscal  years  on  Sched¬ 
ule  5,  Comparative  statement  of  Current  Fund  Assets  and 
Liabilities.  As  of  June  30,  1945  total  Current  Fund  liabil¬ 
ities  exceeded  the  total  net  book  value  of  Current  Fund  as¬ 
sets  in  the  amount  of  $255,688.63  which  was  represented  by 
the  following:  ? 

Assets :  I 

| 

Cash  on  hand  and  in  banks .  $  4,798.28 

Student’s  Accounts  Receivable - $29,922.81 

Less  Reserve  for  Doubtful  Accounts  13,836.37  16,086.44 

Sinking  Fund  —  Debenture  Bonds .  10,408.f  7 

Inventories .  9,022.^7 

Miscellaneous  Accounts  Receivable .  1,272.79 

Securities  and  Investments .  10,863.21 

Mortgage  Receivable .  1.00 

Prepaid  Items .  Il,471.p5 

Total  . $54,327.!?5 

Liabilities  j 

Accrued  Salaries . $40,587j77 

Accrued  Interest .  27,128J79 

Accounts  Payable .  7,124il0 

Victory  Tax  and  Compensation  Insurance.. $  843123 

Miscellaneous  Accounts  Payable .  17,110|91 

Notes  Payable .  17,023i84 

Debenture  Bonds .  117,000i00 

Student  Fees  paid  in  advance .  15,721.86 

Due  Guarantee  Endownnent  Fund .  10,095.34 

Due  Plant  Fund .  16,316.99 

Reserve  for  Unexpended  Donations .  11,06^.55 

$280,01^.38 

Net  Deficit . $-225,68$.63 
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Cash  on  hand  and  in  banks  as  of  June  30, 1945  amounted 
to  $11,257.67.  However,  of  this  total  $16,055.95  belongs  to 
other  funds  which  results  in  an  overdraft  of  $4,798.28  in 
Current  Fund  cash. 

Debenture  bonds  were  dated  April  1,  1942  and  mature 
in  April  1963.  They  bear  interest  at  4  per  cent  per  annum. 
These  bonds  are  a  general  obligation  of  the  college  and  in 
case  of  default  in  meeting  the  sinking  fund  payments  for 
the  period  of  6  months,  or  in  case  of  a  default  in  paying 
interest,  these  bonds  would  constitute  a  lien  on  all  of  the 
assets  of  Rollins  College,  subject  to  existing  first  mort¬ 
gage  on  a  limited  amount  of  property. 

It  is  to  be  noted  from  the  statement  of  Current  Fund  As¬ 
sets  and  Liabilities  as  of  June  30, 1945,  as  shown  above,  that 
current  liabilities  are  greatly  in  excess  of  cash  or  items 
which  might  be  readily  converted  to  cash. 

A  comparison  of  the  Current  Fund  deficit  by  fiscal  year 
is  as  follows : 


Fiscal  Year  Excess  of  Liabilities  + Increase 

Ended  June  30  over  Assets  {Deficit)  — Decreases 


1939 

1940 

1941 

1942 

1943 

1944 

1945 


$260,606.60 

141.720.40 

140.875.40 
193,703.54 
202,496.57 
184,215.34 
225,688.63 


—118,886.00 

—  845.00 
+  52,828.14 
+  8,793.03 

—  18,281.23 
+  41,473.29 


Increases  and  decreases  in  the  Current  Fund  deficit  are 
set  forth  by  fiscal  years  in  detail  on  Schedule  6,  Analysis  of 
Income,  Expense  and  Deficit — Current  Fund. 

In  preparing  Schedule  6,  we  have  attempted  to  segre¬ 
gate  operating  income  and  expense  from  income  derived 
from  donations  and  transfers  from  other  funds.  Certain 
gains  and  losses  were  recorded  directly  to  the  deficit  and 
are  also  shown  on  schedule  6.  A  summary  of  increases  and 
decreases  to  the  Current  Fund  deficit  is  as  follows : 


Transfers  from  other  funds  to  the  Current  Fund  in 
the  total  amount  of  $138,535.46  were  represented  by  the 


following : 

Coty  Endowment  Fund . $  23,384.57 

Gary  Loan  Fund .  10,000.00 

Trustee’s  Reserve  Fund .  89,185.22 i 

Fox  Loan  Fund .  15,965.67 


Total  . $138,535.46 


Transfers  from  the  Current  Fund  to  the  Plant  Fund  were 
used  for  purposes  as  follows : 

Real  Estate,  Buildings,  Equipment  and 

Furniture  and  Fixtures . 

Sinking  Fund  Regunements . 

Payments  on  Mortgages . 

Paid  on  Real  Estate  Agreement . 

Total  . 

Less: 

Depreciation  Accruals  and 

Adjustments . $1,037.00 

Old  Sinking  Fund  Transferred 

to  Current  Fund . 9,942.55  10,979.5^> 

Total  Net  Transfers  to  Plant  Fund . $105,343.^1 


Amount 


.$  49,236.51 
.  49,040.8p 
.  17,745.4$ 

300.00 

- - — (. 

.$116,322.86 
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Summary 

During  the  6  fiscal  years  between  July  1,  1939  and  June 
30,  1945,  the  net  book  value  of  assets  shown  on  the  records 
of  Bollins  College  reflect  increases  and  decreases  as  follows : 

Endowment  and  Other  non-expendable 

funds  . 

Funds  subject  to  Annuity 

Agreements  . $216,609.08 

Loan  Funds . 

Miscellaneous  Funds . 

Consolidated  Investment  Fund . 

Plant  Fund .  341,515.97 

Current  Fund 

(Decrease  in  Deficit) _  34,917.77 


Totals . $593,042.82  $530,488.54 

Less:  Decreases  .  530,488.54 


Total  Net  Increase  in  Net  Book 

Value  of  Assets  . $  62,554.28 


.Although  the  total  net  book  value  of  assets  increased 
$62,554.28  during  this  six  year  period,  the  following  is  to 
be  noted : 

A.  The  use  of  funds  subject  to  annuity  agreements  is 
restricted. 

B.  Plant  Fund  assets  are  shown  at  cost  and  no  de¬ 
preciation  has  been  provided  for  except  on  automobiles  and 
a  bookkeeping  machine.  ( See  comments  under  Plant  Fund) . 

C.  The  decrease  in  the  Current  Fund  is  attributable  to 
a  large  extent  to  the  charging  off  of  advances  from  other 
funds.  (See  Schedule  6). 


$  90,045.77 


35,288.17 

404,699.33 

455.27 


The  cash  position  of  Rollins  College  as  of  Jnne  30,  1945 
was  instable  and  operations  during  this  period  wqre 
financed  to  a  large  extent  through  donations  and  borrowings. 
(See  comments  under  Current  Fund). 

In  preparation  of  this  analysis  we  have  endeavored  to 
present  a  general  overall  picture  of  the  financial  structure 
and  operations  of  Rollins  College  for  the  period  July  1, 
1939  through  June  30,  1945.  Since  amounts  shown  in  this 
analysis  were  taken  direct  from  the  audit  reports  referred 
to  in  paragraph  one,  further  details  may  be  readily  ob¬ 
tained  by  reference  to  these  reports. 


Edson  B.  Olds,  Jr.,  and  American  Security  ani>  Trust 
Company,  as  Trustees  under  the  will  of  William  Hayes 
Ackland,  deceased,  Appellants , 


Rollins  College,  Appellee , 


Appeal  From  the  Judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia. 


John  E.  Larson, 

901  Hibbs  Bldg., 
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Appeal  From  the  Judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia. 


BRIEF  FOR  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 

This  is  one  of  two  appeals,  Nos.  9710  and  9711,  from  a 
final  judgment  (App.  124)  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  signed  by  Mr. 
Justice  Holtzoff  designating  Rollins  College  as  the  site  for 
the  William  Hayes  Ackland  memorial  art  museum  in  place 


2 


of  Duke  University  and -rejecting  the  findings  of  fact  and 
report  of  the  appellant  trustees  which  recommended  that 
the  museum  be  located  at  the  University  of  North  Caro¬ 
lina.  The  lower  Court  had  jurisdiction  under  District  of 
Columbia  Code  (1940),  Sections  11-301,  11-305,  11-306  and 
11-325,  and  review  of  the  judgment  by  this  Court  is  au¬ 
thorized  by  Section  17-101  of  said  Code. 

STATEMENT  OF  THE  CASE. 

Prior  Proceedings  in  the  Lower  Court  and  in  This  Court. 

This  appeal  from  the  judgment  of  the  lower  Court  re¬ 
jecting  the  findings  and  recommendation  made  by  the  ap¬ 
pellant  trustees  is  another  step  in  the  litigation  that  has 
arisen  as  a  result  of  the  conscientious  efforts  made  by  the 
trustees  over  a  period  of  approximately  eight  years  to 
save  an  important  charitable  trust  from  destruction  and 
to  have  it  administered,  to  paraphrase  the  first  item  of  tes¬ 
tator’s  will,  so  as  to  carry  out  as  nearly  as  possible  the 
spirit  of  the  testator’s  intentions  as  expressed  therein  and 
as  expressed  to  the  trustees  by  other  means. 

The  facts  hereinafter  set  forth  contain  some  of  the  more 
important  elements  which  make  up  the  history  of  the  prior 
litigation,  show  the  construction  placed  by  this  Court  upon 
the  language  of  the  will  and  indicate  the  directions  given 
to  the  trustees  by  the  will  and  by  Mr.  Justice  Bailey  of  the 
lower  Court  to  enable  them  to  approximate  as  nearly  as 
possible  the  intention  of  the  testator  to  benefit  the  cause 
of  art  in  the  South,  having  always  in  mind,  as  stated  by 
this  Court  on  the  first  appeal  in  Noel,  et  al.  v.  Olds,  et  al., 
78  U.  S.  App.  D.  C.  155,  138  F.  2d  581,  161-162,  that  the 
“actual  beneficiaries  of  the  trust  were  intended  to  be 
students  and  other  members  of  the  public  throughout  the 
South,  interested  in  art,  who  should  visit  and  use  the  build¬ 
ing.” 

William  Hayes  Ackland,  late  a  resident  of  the  District 
of  Columbia,  died  on  February  16,  1940,  leaving  a  last 
will  and  testament,  dated  November  10,  1938,  which  was 
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admitted  to  probate  and  record  on  June  3, 1940,  and  named 
appellants  as  executors  and  trustees  (App.  169-178) 

By  his  said  will,  the  testator  bequeathed  to  appellants, 
as  trustees,  the  corpus  of  his  entire  estate  consisting  of 
personal  property  of  the  approximate  value  of  $1,395,399, 
with  directions  to  expend  not  to  exceed  $300,000  out  of 
corpus  for  the  erection  upon  the  campus  of  Duke  Univer¬ 
sity  of  a  memorial  art  museum  or  art  gallery,  and  to  ac¬ 
cumulate  and  apply  the  income  from  the  balance  of  the 
principal,  first,  to  pay  legacies  aggregating  $44,000  to  cer- ! 
tain  relatives,  and  $50  anually  to  a  student  of  Rollins  Col¬ 
lege  as  a  scholarship  prize ;  and,  second,  to  apply  the  bal¬ 
ance  of  income  for  the  maintenance  and  upkeep  of  the 
museum,  the  acquisition  of  art  objects  to  be  exhibited 
therein,  and  the  possible  future  enlargement  of  the  build¬ 
ing. 

On  August  20,  1941,  shortly  after  the  dismissal  of  their 
caveat  to  the  will,  the  four  children  of  Joseph  Hayes  Ack- 
len,  a  deceased  brother  of  the  testator,  filed  a  complaint  in 
the  lower  Court  seeking  to  have  the  trust  created  by  the 
will  declared  invalid.  After  the  filing  of  the  complaint  and 
on  September  6, 1941,  Duke  University,  by  resolution  of  its 
Executive  Committee,  declined  to  accept  and  perform  the 
duties  imposed  upon  it  by  the  will. 

Thereupon,  the  executors  and  trustees  asked  the  lower! 
Court  to  substitute  a  new  trustee  in  the  place  and  stead 
of  Duke  University  to  administer  the  educational  and 
charitable  trust  provisions  of  the  will  therein  directed  to 
be  administered  by  that  institution. 

The  lower  Court  decided  against  the  contentions  of  the 
executors  and  trustees  and  held  that  the  declination  ofj 
Duke  University  had  resulted  in  the  destruction  of  the 
charitable  and  educational  trust. 

On  October  11, 1943,  this  Court,  in  the  case  of  Noel ,  et  all 
v.  Olds ,  et  al.,  78  U.  S.  App.  D.  C.  155,  138  F.  2d  581,  re4 
versed  the  decision  of  the  lower  Court  and  directed  thai 
the  charitable  trust  be  carried  into  effect  by  the  applica^ 
tion  of  the  doctrine  of  judicial  cy  pres. 
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Speaking  of  the  intention  of  the  testator,  as  expressed 
in  his  will  and  the  duties,  responsibilities  and  powers  con¬ 
ferred  upon  the  trustees,  this  Court  said  (pp.  161-162) : 

“•  *  *  The  actual  beneficiaries  of  the  trust  were  in¬ 
tended  to  be  students  and  other  members  of  the  pub¬ 
lic  throughout  the  South,  interested  in  art,  who  should 
visit  and  use  the  building.  These  beneficiaries  could 
be  as  well  or  better  served  by  other  universities.  •  •  • 

“Moreover,  if  there  were  any  doubt  as  to  what  the 
testator  would  have  wished  in  the  event  which  actually 
occurred,  it  is  removed  by  other  language  which  he 
employed  in  his  will.  In  Item  I,  he  said:  ‘I  urge  upon 
my  executors  and  trustees,  hereinafter  named,  to  carry 
out  as  nearly  as  possible  the  spirit  of  my  intentions  as 
expressed  herein  and  as  may  be  expressed  to  them  by 
i  other  means.’  (Italics  supplied)  In  Item  VII  (d)  8, 
he  provided:  ‘I  hereby  give  to  my  trustees  full  and 
complete  discretion  in  connection  with  the  administra¬ 
tion  of  my  trust  estate  and  in  carrying  out  the  direc¬ 
tions  hereinabove  contained,  especially  those  in  regard 
to  the  construction  of  the  building  hereinbefore  pro¬ 
vided  for,  and  I  direct  that  their  decision  in  regard  to 
any  matter  arising  out  of  their  administration  shall 
be  binding  and  conclusive  upon  all  concerned.  ’  Here 
is  express  language  directing  the  trustees  to  look  to 
other  sources,  well  known  both  to  testator  and  the 
trustees,  to  guide  them  in  carrying  out  the  spirit  of 
his  intentions.  Such  language  would  be  without  mean- 
,  ing  if  his  purpose  had  been  merely  to  make  a  gift  to 
1  Duke  University  as  a  single  beneficiary.  It  seems  ob¬ 
vious,  instead,  that  here  was  prevision  of  the  possi¬ 
bility  which  actually  eventuated  and  provision  for  the 
course  to  be  followed  by  his  trustees  if  it  did. 

“The  dominant  idea  in  the  mind  of  the  testator  was 
the  cause  of  art  in  the  South.  He  intended  that  the 
seat  of  his  enterprise  should  be  a  university,  with  its 
well  known  accompaniment  of  students,  instructors,  re¬ 
search  and  publication  facilities ,  permanence  of  ad- 
i  ministration  and-  of  educational  purposes.  •  •  •”  (Em¬ 
phasis  supplied) 

After  application  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari  had  been  denied  (321  U.  S. 
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773),  appropriate  proceedings  were  taken  in  the  lowej* 
Court,  and  on  March  13,  1944,  Mr.  Justice  Bailey  signed  a 
judgment  which  construed  the  language  of  the  will  of  the 
testator  in  accordance  with  the  opinion  of  this  Court.  This 
judgment  also  directed  the  dismissal  of  the  complainj;, 
granted  the  motion  of  The  University  of  North  Carolina 
for  leave  to  intervene,  dropped  all  of  the  relatives  of  the 
testator  as  parties  to  the  proceeding,  realigned  the  parties 
by  making  the  trustees  plaintiffs  and  The  University  of 
North  Carolina  and  Rollins  College  defendants. 

Prom  that  judgment,  the  children  of  Joseph  Hayes 
Acklen  perfected  another  appeal  to  this  Court,  and  bn 
March  26,  1945,  the  judgment  was  affirmed  (Noel,  et  al.  % 
Olds,  et  al.,  80  U.  S.  App.  D.  C.  63, 149  F.  2d  13). 

The  judgment  affirmed  on  the  second  appeal  contains  the 
following  construction  of  the  language  of  the  will  and  in¬ 
structions  to  the  trustees  as  to  the  action  to  be  taken  hy 
them  in  order  to  carry  out  the  general  charitable  purposes 
of  the  testator  (App.  3-4) : 

“4.  That  by  a  proper  construction  of  the  language 
of  the  will  of  William  H.  Ackland,  deceased,  and  par¬ 
ticularly  Items  I  and  VII  (a),  (b),  (c)  and  (d)  1,  2, 
7  and  8  thereof,  Testator  created  a  valid  perpetual 
charitable  trust  of  substantially  all  of  his  estate  and 
manifested  a  general  charitable  intention  to  devote 
his  property  and  estate  to  the  charitable  purpose  of 
advancing  the  cause  of  art  and  public  education  in  the 
South,  through  the  establishment  and  endowment  of 
a  memorial  art  museum,  upon  the  terms  and  condi¬ 
tions  more  fully  set  forth  in  his  will;  that  the  declara¬ 
tion  by  Duke  University  of  all  the  provisions  of  said 
will  with  respect  to  said  institution,  including  all  the 
benefits,  burdens  and  responsibilities  thereof,  did  not 
destroy  the  charitable  trust  thus  created  by  the  Testa¬ 
tor,  and  that  the  charitable  trust  should  be  carried  into 
effect  by  the  application  of  the  doctrine  of  judicial 
cy  pres; 

“5.  That  the  Defendants  and  Cross-claimants,  Edson 
B.  Olds,  Jr.,  and  the  American  Security  and  Trust 
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i  Company,  Trustees  as  aforesaid,  be  and  they  hereby 
are  authorized  and  directed  to  make  an  investigation 
of  and  to  report  to  this  Court,  with  their  recommenda¬ 
tions  in  regard  thereto,  all  of  the  facts  deemed  by 
said  Trustees  to  be  pertinent  to  a  determination  by  the 
Court  as  to  whether,  in  order  to  carry  out  the  spirit 
of  Testator’s  intentions  as  expressed  in  his  will  and  as 
expressed  to  the  Trustees  by  other  means,  The  Univer¬ 
sity  of  North  Carolina  or  Rollins  College,  or  either  of 
said  institutions,  should  be  designated  as  the  site  for 
the  museum  in  the  place  and  stead  of  Duke  University, 
and  to  administer  the  educational  and  charitable  trust 
provisions  of  the  decedent’s  will  therein  directed  to  be 
administered  by  Duke  University.”  (Emphasis  sup¬ 
plied) 

Steps  Taken  by  Trustees  In  Compliance  With  Directions 
Contained  in  the  Judgment  Entered  on  March  13, 1944. 

On  November  21, 1944,  counsel  for  the  trustees  addressed 
identical  letters  to  counsel  for  The  University  of  North 
Carolina  and  to  counsel  for  Rollins  College  in  which,  after 
quoting  the  terms  of  Paragraph  5  of  the  judgment  as  above 
set  forth,  he  requested  The  University  of  North  Carolina 
and  Rollins  College  to  assemble  and  transmit  to  the  trustees 
data  and  information  needed  to  assist  the  trustees  and  the 
Court  in  making  an  appropriate  selection  for  the  site  of  the 
memorial  art  museum.  In  said  letter  (App.  47-50),  counsel 
for  the  trustees  outlined  in  separately  numbered  para¬ 
graphs  thirteen  specific  questions  as  to  the  data  to  be  sub¬ 
mitted.  The  letter  also  contained  the  following  statement: 

“The  foregoing  contains  a  general  outline  of  the 
data  which,  in  the  opinion  of  the  Trustees  and  their 
counsel,  it  is  believed  should  be  furnished  to  the  Court. 
The  information  also  should  be  prepared  and  as¬ 
sembled  with  a  view  to  furnishing  the  Court  with  a 
clear  picture  of  the  financial  stability  of  the  Institu¬ 
tion  and  the  prospect  of  its  continued  existence,  so  as 
to  give  assurance  that  the  Institution  reasonably  can 
be  expected  to  continue  to  make  an  outstanding  contri¬ 
bution  to  the  cause  of  art  and  education  in  the  South 
and  that  it  is  not  likely  to  decline  as  a  center  of  cul¬ 
ture.” 


The  above-quoted  statement  was  included  in  the  letter  by 
the  trustees,  because  appellant  Olds  had  executed  an  affi¬ 
davit  on  February  14, 1944  (App.  156-159),  in  which  he  set 
forth  the  following  statement,  among  others,  to  show  the 
charitable  purpose  the  testator  had  in  mind  when  he  se¬ 
lected  Duke  University  as  the  site  for  the  memorial  mu¬ 
seum:  (App.  159) 

“Mr.  Ackland  made  it  clear  to  me  that  he  selected 
Duke  University  because  he  felt  that  its  large  financial 
endowment  would  insure  the  permanence  of  the  pro¬ 
jected  memorial  museum  and  because  he  felt  that  Duke 
University  would  ultimately  become  the  putstanding 
university  of  the  South — ‘the  Harvard  of  the  South/ 
as  he  expressed  it.  The  two  things  that  were  para¬ 
mount  in  his  mind  were  the  selection  of  a  university 
whose  financial  endowments  would  insure  the  perma¬ 
nency  of  the  projected  museum  and  the  selection  of  a 
location  which  would  not  be  likely  to  decline  as  a 
center  of  culture.” 


In  response  to  said  letters,  The  University  of  North  Caro¬ 
lina  and  Rollins  College  submitted  to  the  trustees  a  mass  of 
factual  and  other  data,  a  small  portion  of  which  has  been 
included  in  the  Appendix.  After  careful  examination  ana 
analysis  of  the  material  so  submitted,  the  trustees,  by  sub¬ 
sequent  letters  to  and  personal  interviews  with  counsel  for 
and  the  officials  of  said  educational  institutions,  asked  for 
much  additional  information  and  afforded  the  two  insti¬ 
tutions  a  full  opportunity  to  present  any  data  which  they 
or  their  counsel  deemed  to  be  pertinent  to  the  proper  pre¬ 
sentation  of  their  contentions.  The  data  thus  submitted 
to  the  trustees  also  was  exchanged  by  counsel  for  the  two 
institutions.  (App.  11) 

Written  briefs  likewise  were  submitted  to  the  trustees 
on  behalf  of  the  two  institutions  in  support  of  their  respec¬ 
tive  contentions  [Exhs.  3(q)  and  5(x)]. 


By  letter  of  October  17,  1945,  counsel  for  the  trustees  re¬ 
quested  counsel  for  the  two  institutions  to  prepare  and 
submit  to  the  trustees  their  proposed  findings  of  fact,  based 
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upon  the  mass  of  data  filed  with  the  trustees,  as  hereinbe¬ 
fore  indicated.  These  proposed  findings  of  fact  were  sub¬ 
mitted  to  the  trustees  on  January  1, 1946,  and  copies  there¬ 
of  were  exchanged  by  counsel  for  appellee  and  The  Uni¬ 
versity  of  North  Carolina.  Exhibit  3(o)  is  a  true  copy  of 
the  proposed  findings  of  fact  thus  submitted  to  the  trus¬ 
tees  by  The  University  of  North  Carolina,  and  Exhibit  5(w) 
is  a  true  copy  of  the  proposed  findings  of  fact  submitted 
to  the  trustees  by  Rollins  College. 

i. 

Trustees’  Visit  to  Rollins  College. 

(App.  12-13.) 

On  January  15, 1946,  after  due  notice,  appellant  Edson  B. 
Olds,  Jr.,  and  T.  Stanley  Holland,  Vice  President  and 
Trust  Officer  of  the  American  Security  and  Trust  Com¬ 
pany,  representing  the  appellant  Trust  Company,  accom¬ 
panied  by  their  counsel,  left  Washington  for  a  personal 
visit  to  Rollins  College  at  Winter  Park,  Florida,  and  the 
surrounding  area.  They  arrived  at  Orlando  on  January 
16th  and  spent  the  evening  of  that  day,  and  all  of  January 
17th,  18th,  19th  and  20th,  and  the  morning  of  January 
24th,  in  an  inspection  of  the  College  and  in  conference 
with  its  principal  officers,  members  of  the  Executive  Staff, 
and  a  number  of  the  Trustees,  Deans  and  Professors.  Dur¬ 
ing  that  period  Messrs.  Olds  and  Holland,  and  their  counsel 
also  visited  The  Research  Art  Studios  at  Maitland,  which 
are  not  a  part  of  Rollins  College,  located  three  miles  from 
Winter  Park. 

On  January  21st,  Messrs.  Olds  and  Holland,  and  their 
counsel  visited  the  John  B.  Stetson  University  at  Deland, 
Florida,  approximately  forty  miles  from  Winter  Park.  The 
University  consists  of  a  college  of  liberal  arts,  a  graduate 
teachers  college,  a  college  of  law,  a  department  of  science 
and  a  school  of  music,  and  normally  has  an  enrollment  of 
eight  hundred  students.  Messrs.  Olds  and  Holland  and 
their  counsel  likewise  traveled  on  to  Daytona  Beach  and 
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then  to  Ormond  to  view  the  house  owned  and  occupied  by 
the  testator  at  the  time  of  his  death. 

On  January  22nd,  Messrs.  Olds  and  Holland  and  their 
counsel  drove  to  the  west  coast  of  Florida  by  way  of  Dade 
City,  Clearwater,  St.  Petersburg  and  Tampa.  At  the  latter 
place,  they  had  an  opportunity  to  see  Tampa  University, 
which  is  lodged  entirely  in  one  building  formerly  operated 
as  the  Plant  Hotel.  They  returned  from  Tampa  over  the 
Orange  Blossom  Trail  by  way  of  Lakeland,  the  site  of 
Florida  Southern  College,  and  through  the  heart  of  the 
citrus  fruit  section  of  the  State. 

On  January  23rd,  Messrs.  Olds  and  Holland  and  their 
counsel  drove  to  Gainesville,  Florida,  approximately  125 
miles  from  Winter  Park,  and  spent  the  entire  day  visiting 
Florida  State  University.  They  were  informed  that  the  Uni¬ 
versity  accommodated  approximately  3600  students  in  nor¬ 
mal  times.  They  were  also  informed  that  the  University  de¬ 
votes  a  great  portion  of  its  efforts  to  instruction  in  courses 
dealing  with  agricultural  and  commercial  pursuits,  rather 
than  the  liberal  arts,  and  that  no  courses  are  offered  in  the 
fine  arts,  although  the  University  does  have  an  architec¬ 
tural  school.  Messrs.  Olds  and  Holland  and  their  counsel 
completed  their  visit  to  Rollins  College  at  noon,  January 
24th,  and  left  Orlando  that  afternoon  for  their  return  trip 
to  Washington. 

Trustees’  Visit  to  The  University  of  North  Carolina,  .i 

(App.  13-14.)  | 

Messrs.  Olds  and  Holland  and  their  counsel  spent  April 
29th  and  30th  in  an  inspection  of  a  number  of  the  buildings 
of  the  University  of  North  Carolina  at  Chapel  Hill  and  had 
conferences  with  the  principal  officers  of  the  University, 
members  of  the  Administrative  Staff  and  also  with  a  num¬ 
ber  of  the  Deans,  Trustees  and  Professors  of  the  institution. 

On  Wednesday,  May  1st,  Messrs.  Olds  and  Holland  and 
their  counsel,  accompanied  by  Dr.  Frank  P.  Graham,  Presi- ! 
dent  of  the  University,  and  William  D.  Carmichael,  Jr., 
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Controller  and  Business  Manager  of  the  University,  made  a 
visit  to  The  Woman’s  College  of  The  University  of  North 
Carolina  at  Greensboro,  about  fifty  miles  from  Chapel  Hill. 
They  also  visited  the  grounds  of  Greensboro  College,  a 
Methodist  institution  for  white  women;  Bennett  College,  a 
liberal  arts  College  for  negroes,  and  the  North  Carolina 
Agricultural  and  Technical  College,  a  state  educational  in¬ 
stitution  for  negroes,  all  of  which  are  located  at  Greens¬ 
boro.  They  likewise  visited  Elon  College,  which  is  located 
between  Greensboro  and  Chapel  Hill. 

I  On  May  2, 1946,  Messrs.  Olds  and  Holland  and  their  coun¬ 
sel,  accompanied  by  Dr.  Graham  and  Mr.  Carmichael,  drove 
to  Durham  and  made  a  tour  through  the  grounds  of  Duke 
University  and  the  Women’s  College  of  Duke  University, 
formerly  known  as  Trinity  College,  which  they  had  pre¬ 
viously  visited.  They  also  visited  the  North  Carolina 
College  for  Negroes  at  Durham,  a  liberal  arts  college  and 
graduate  school;  Wake  Forest,  at  Wake  Forest,  between 
Durham  and  Raleigh;  St.  Mary’s  Junior  College  at  Ra¬ 
leigh;  The  North  Carolina  State  College  at  Raleigh,  where 
are  located  the  Departments  of  Agriculture,  Engineering 
and  Textiles  of  The  University  of  North  Carolina;  Peace 
College,  St.  Augustine  College,  Shaw  University  and  Mere¬ 
dith  College,  all  of  which  also  are  located  in  or  immediately 
adjacent  to  Raleigh.  Upon  their  return  to  Chapel  Hill,  they 
visited  a  number  of  additional  departments  of  The  Uni¬ 
versity  of  North  Carolina  and  completed  their  visitation 
kite  the  evening  of  May  2nd. 

|  The  Trustees’  Report. 

On  November  20,  1946,  the  trustees  filed  in  the  Court  be¬ 
low  a  forty-two  page  detailed  report  of  the  investigation 
made  by  them  under  the  directions  contained  in  the  judg¬ 
ment  signed  by  Mr.  Justice  Bailey  on  March  13,  1944 
which  was  subsequently  affirmed  by  this  Court  on  appeal, 
(App.  5-46),  and  therein  recommended  that  The  University 
of  North  Carolina,  at  Chapel  Hill,  North  Carolina,  be  des- 
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ignated  as  the  site  for  the  memorial  art  mnseum  in  the 
place  of  Duke  University.  The  foregoing  recitals  of  fact 
appear  in  the  report  in  more  elaborate  form.  Reference 
hereafter  will  be  made  in  the  argument  to  the  recitals  con¬ 
tained  in  the  report  which  set  forth  the  important  facts 
and  circumstances  which  surrounded  the  execution  by  the 
decedent  of  his  will,  dated  May  4,  1936  (App.  160-169), 
and  his  subsequent  and  last  will,  dated  November  10,  1938 
(App.  169-178). 

The  trustees’  report  also  contains  detailed  findings  of 
fact  in  regard  to  the  size,  standing,  financial  stability,  cul¬ 
tural  influence,  art  activities,  and  educational  facilities, 
purposes  and  standards  of  The  University  of  North  Caro¬ 
lina  (App.  19-31)  and  Rollins  College  (App.  32-43)  aijd 
other  facts  which  the  trustees  deemed  to  be  pertinent  to  a 
determination  by  them  and  by  the  Court  as  to  whether  or 
not  the  cause  of  art  in  the  South,  for  “students  and  other 
members  of  the  public  throughout  the  South,  interested 
in  art,  who  should  visit  and  use  the  building,”  could  be 
better  served  and  the  testator’s  intention  more  nearly  ap¬ 
proximated  by  the  location  of  the  museum  at  The  Univer¬ 
sity  of  North  Carolina  or  at  Rollins  College. 

Before  this  Trustees’  Report  was  executed,  it  not  only 
had  the  careful  study,  as  hereinbefore  indicated,  of  t|he 
individual  co-trustee,  Edson  B.  Olds,  and  of  T.  Stanley  Hol¬ 
land,  Vice  President  and  Trust  Officer  of  the  corporate  trus¬ 
tee,  but  also  of  the  following  members  of  the  Executive  Com¬ 
mittee  of  the  corporate  the 


James  M.  Green,  Chairman,  Financier, 

William  L.  Beale,  Vice  President  and  Real  Estate  Officer 
of  the  Trust  Company, 

Daniel  W.  Bell,  President  of  the  Trust  Company  and  for¬ 
mer  Undersecretary  of  the  Treasury, 

William  J.  Flather,  Jr.,  Vice  President,  Mergenth^ler 
Linotype  Company, 

Gilbert  &  Grosvenor,  President,  National  Geographic 
Society, 
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Corcoran  Thom,  President  of  the  Corcoran  Gallery  of 
Art,  .  - 

S.  Percy  Thompson,  President,  The  American  Company, 
Benjamin  W.  Thoron,  Business  Manager,  Washington 
Cathedral. 

There  is  likewise  contained  in  the  report  the  following 
principles  of  law  and  conclusions  which  prompted  the  trus¬ 
tees  to  select  The  University  of  North  Carolina  in  prefer¬ 
ence  to  Rollins  College  as  a  location  for  the  museum  (App. 
43-45) : 

“Principles  of  Law  Which  Govern  in  The  Applica¬ 
tion  of  the  Doctrine  of  Judicial  Cy  Pres 

“In  its  opinion  in  this  case,  our  Court  of  Appeals 
held  that  in  directing  the  execution  of  a  charitable 
trust  by  the  application  of  the  cy  pres  doctrine,  the 
Court  should  be  controlled  by  the  presumption  that 
the  Testator  desired  that  the  property  should  be  ap¬ 
plied  to  the  purposes  as  nearly  as  may  be  like  the  pur¬ 
poses  stated  by  him,  rather  than  that  the  trust  should 
fail  altogether. 

“Many  cases  may  he  cited  to  the  same  effect  and 
all  of  them  emphasize  that  the  Court  must  direct  the 
execution  of  the  trust  as  nearly  as  it  can  be  according 
i  to  the  original  purposes  expressed  by  the  Testator. 

“In  the  instant  case,  the  Court  of  Appeals  also 
stated  that  the  ‘dominant  idea  in  the  mind  of  the  tes¬ 
tator  was  the  cause  of  art  in  the  South,’  and  that  in 
i  addition  to  the  directions  given  to  the  trustees  by  the 
!  express  provisions  of  the  will,  it  was  their  duty  ‘to 
look  to  other  sources,  well  known  both  to  the  testator 
and  the  trustees,  to  guide  them  in  carrying  out  the 
i  spirit  of  his  intentions.  ’  The  Court  then  stated  that 
i  the  testator  ‘intended  that  the  seat  of  his  enterprise 
i  should  be  a  university,  with  its  well  known  accompani¬ 
ment  of  students,  instructors,  research  and  publica- 
i  tion  facilities,  permanence  of  administration  and  of 
educational  purposes/ 

!  •  “Conclusions. 

“In  his  original  designation  of  Duke  University  as 
the  Southern  educational  institution  through  which  he 
i  intended  to  effect  his  charitable  purposes,  it  is  obvious 
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that  the  testator  was  not  actuated  by  personal  likes 
or  dislikes,  but  that  he  was  animated  by  considerations 
far  beyond  the  scope  of  personal  friendship. 

“The  testator  clearly  had  a  great  personal  admira¬ 
tion  for  Dr.  Hamilton  Holt  and  stated  that  he  had 
raised  Rollins  College  ‘from  insignificance  to  the  fore¬ 
most  educational  institution  of  Florida.  ’  The  testator, 
however,  commented  on  the  fact  that  the  endowment 
of  Rollins  College  was  small,  although  in  1937  the 
endowment  income  was  substantially  $41,000.00  as 
compared  with  approximately  $27,000.00  in  1944. 

“The  testator  did  not  have  any  personal  acquaint¬ 
ance  with  Dr.  Few,  President  of  Duke  University, 
prior  to  the  designation  of  that  institution  as  the  site 
for  the  memorial  museum.  Nevertheless,  it  is  evident 
that  he  decided  that  that  institution  possessed  the 
financial  stability  which  would  assure  the  permanency 
of  his  project  and  because  of  its  cultural  standing 
and  influence  in  educational  circles,  it  would  not  by 
likely  to  decline  as  a  center  of  culture  in  the  South. 

“Bearing  in  mind,  also,  the  facts  and  applicable 
principles  of  law  hereinabove  set  forth,  and  that  th4 
‘actual  beneficiaries  of  the  trust  were  intended  to  be 
students  and  other  members  of  the  public  throughout 
the  South,  interested  in  art,  who  should  visit  and  use 
the  building/  the  trustees  have  come  to  the  concluL 
sion  that  The  University  of  North  Carolina,  at  Chapel 
Hill,  is  entitled  to  preference  over  Rollins  College  a? 
a  site  for  the  museum  for  the  following  reasons: 

“1.  The  University  of  North  Carolina  bears  a 
greater  similarity  to  Duke  University  in  location,  size, 
standing,  financial  stability,  cultural  influence  and  edu¬ 
cational  facilities,  purposes  and  standards  than  Rol¬ 
lins  College. 

“2.  The  University  of  North  Carolina  possesses  far 
greater  financial  stability  than  Rollins  College. 

“3.  The  University  of  North  Carolina  is  a  more  out¬ 
standing  educational  institution  of  higher  learning  in 
the  South  than  Rollins  College. 

“4.  The  section  of  North  Carolina  where  The  Uni¬ 
versity  of  North  Carolina  and  Duke  University  are 
located  is  a  more  outstanding  educational  center  of 
the  South  than  the  section  of  Florida  where  Rollrijis 
College  is  located. 
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“5.  The  benefits  that  would  have  resulted  to  the 
cause  of  art  in  the  South  in  the  construction,  mainte¬ 
nance,  operation  and  management  of  the  Ackland 
Memorial  Art  Museum  on  the  campus  of  Duke  Uni¬ 
versity  can  be  more  nearly  duplicated  and  accom¬ 
plished  and,  therefore,  the  charitable  purposes  ex¬ 
pressed  by  the  testator  in  his  will  and  made  known 
by  him  to  his  trustees  can  be  more  nearly  approxi¬ 
mated  by  the  location  of  the  museum  on  the  campus 
of  The  University  of  North  Carolina,  at  Chapel  Hill, 
than  by  locating  the  museum  on  the  campus  of  Rollins 
College. 

“6.  The  location  of  the  William  Hayes  Ackland 
Memorial  Art  Museum  at  The  University  of  North 
i  Carolina  would  result  in  a  wider  distribution  of  its  cul¬ 
tural  benefits  to  students  of  art  from  the  South  and 
members  of  the  public  throughout  the  South,  and  the 
cause  of  art  in  the  South  would  be  better  served  and 
advanced  by  the  location  of  the  museum  at  Chapel 
Hill  than  by  its  location  on  the  campus  of  Rollins 
College. 

“7.  The  University,  of  North  Carolina  is  better 
qualified  than  Rollins  College  to  effectuate  the  general 
charitable  purposes  of  the  testator  to  advance  the 
cause  of  art  in  the  South  through  the  construction, 
maintenance,  operation  and  management  of  a  memo¬ 
rial  art  museum  on  its  campus. 

“8.  The  University  of  North  Carolina  is  fully  au¬ 
thorized  by  law  to  provide  a  site  for  the  art  museum 
contemplated  by  the  last  will  and  testament  of  William 
|  Hayes  Ackland  and  to  administer  the  educational  and 
charitable  trust  provisions  therein  directed  to  be  ad¬ 
ministered  by  Duke  University.’ ’ 

Exceptions  and  Objections  Filed  by  Rollins  College. 

Rollins  College  filed  twenty-five  exceptions  and  objec¬ 
tions  to  the  trustees’  report  and  recommendations  (App. 
50-55).  None  of  said  objections  challenged  the  accuracy 
of  the  facts  reported  by  the  trustees,  but  were  directed 
mainly  to  the  failure  of  the  trustees  to  include  some  addi¬ 
tional  findings  of  fact,  and  they  also  challenged  the  accu¬ 
racy  of  the  trustees’  conclusions  hereinabove  set  forth. 
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Hearing  on  the  Trustees’  Report  and  Opinion  of  the  Court 

Below. 

After  Rollins  College  had  filed  its  exceptions  and  objec¬ 
tions,  The  University  of  North  Carolina  filed  a  motion  for 
judgment  ratifying  and  confirming  the  report  of  the  trus¬ 
tees  upon  the  following  grounds,  among  others  (App.  55- 
58):  | 

I 

A.  Under  the  terms  of  the  will,  the  trustees  were 
vested  with  broad  discretionary  powers,  and  their 
findings  of  fact  and  recommendations  should  be  rati¬ 
fied  and  confirmed; 

B.  The  designation  of  The  University  of  North 
Carolina  as  the  site  for  the  museum  would  carry  out 
the  spirit  of  testator’s  intention  as  expressed  in  his 
will  and  as  expressed  to  the  trustees  by  other  means 
and  would  constitute  a  proper  application  of  the  doc¬ 
trine  of  cy  pres. 

It 

This  motion  came  on  before  Mr.  Justice  Holtzoff,  who 
had  not  previously  had  any  contact  with  the  case,  at  |2 
p.  m.,  on  June  17,  1947,  and  the  proceedings  are  reported 
in  the  Appendix  at  pages  61  to  115.  The  hearing  consisted 
of  an  oral  argument  by  Honorable  Homer  Cummings  arid 
Mr.  J.  Edward  Burroughs,  counsel  for  appellant  Rollins 
College.  Counsel  for  The  University  of  North  Carolina  fal¬ 
lowed  with  a  short  oral  presentation,  and  the  hearing  was 
adjourned  by  the  Court  at  3:30  p.  m.  The  next  morning, 
counsel  for  appellant  was  permitted  to  make  a  short  oral 
argument  on  behalf  of  the  trustees.  Immediately  upon  the 
conclusion  of  the  argument,  the  Court  rendered  its  opinion 
from  the  bench.  The  transcript  of  record  shows  that  ho 
testimony  was  introduced  at  the  hearing  to  challenge  the 
accuracy  of  the  trustees’  findings  of  fact  and  that  tjhe 
Court  did  not  examine  and  expressly  stated  that  it  did  hot 
wish  to  examine  the  documentary  and  other  evidence  which 
had  been  presented  to  the  trustees  and  in  part  formed 
the  basis  of  their  report  (App.  95-97). 
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Opinion  of  the  Court  Below. 

(App.  116-119.) 

In  its  oral  opinion  (App.  116-117),  the  Court  stated: 

“The  trustees  have  made  an  exceedingly  detailed 
study  and  investigation  into  this  question  and  have 
filed  a  voluminous  and  exhaustive  report.  Their  re- 
1  port  is  exceedingly  helpful  to  this  Court.  The  trus¬ 
tees  appear  to  have  performed  their  functions  not  only 
I  thoroughly  but  also  fairly  and  impartially.  The  Court 
!  is  going  to  accept  all  of  the  findings  of  fact  made  by  the 
trustees.” 

The  Court  then  held,  in  substance,  that  Rollins  College 
is  more  of  an  art  center  than  The  University  of  North 
Carolina  and  concluded  with  the  following  remarks: 

“Naturally,  we  are  in  a  sense  partially  groping  in  the 
1  dark,  but  the  only  inference  we  can  draw  from  the 
available  evidence  is  that  the  testator  would  probably 
have  selected  Rollins  College  as  his  second  choice,  if 
he  had  any  reason  to  believe  the  bequest  to  Duke  Uni¬ 
versity  might  fail.  For  these  reasons,  the  Court  will 
make  a  decree  directing  that  the  gift  be  turned  over  to 
Rollins  College.” 

Findings  of  Fact,  Conclusions  of  Law  and  Judgment  of 

Lower  Court. 

On  July  25,  1947,  the  Court  filed  its  findings  of  fact, 
conclusions  of  law  and  judgment,  and  designated  Rollins 
College  as  the  site  for  the  memorial  art  museum  (App. 
119-124). 

Motion  To  Amend  Findings  of  Fact  and  Lower  Court’s 

Action  Thereon. 

On  August  4,  1947,  The  University  of  North  Carolina 
filed  a  motion  to  amend  the  Court’s  findings  of  fact,  for 
additional  findings  of  fact  and  for  amendment  of  the  con¬ 
clusions  of  law  and  judgment  (App.  125-132).  The  appel¬ 
lants  joined  in  this  motion  (App.  132-136). 
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One  of  the  facts  which  appellants  songht  to  have  the 
Court  correct  was  the  misleading  statement  contained  in 
the  Court’s  findings  of  fact  that  only  sixty-six  students 
were  enrolled  in  art  classes  at  The  University  of  North 
Carolina  during  the  last  normal  years  before  World  War 
II — 1940  and  1941  (App.  120),  and  to  show  the  true  facts, 
as  set  forth  in  the  exhibits  filed  with  the  trustees,  that 
over  three  hundred  students  actually  were  enrolled  in  art 
courses  in  the  various  departments  of  the  University  (Ap$. 
133). 

Appellants  also  asked  the  Court  to  amend  its  findings  qf 
fact  so  as  to  incorporate  therein  the  findings  of  fact  made 
by  the  trustees  and  contained  in  their  report,  in  view  of  the 
statement  made  by  the  Court  in  its  opinion  that  it  whs 
going  to  accept  all  of  the  findings  of  fact  made  by  the  trus¬ 
tees  and  because  the  trustees  regarded  these  facts  as  per¬ 
tinent  to  a  proper  determination  of  the  case  (App.  134-136). 

The  Court  overruled  the  motion  to  amend  (App.  155), 
and  at  the  hearing  on  the  motion,  gave  the  following  ex¬ 
planation  for  the  exclusion  of  the  findings  of  fact  made  lj>y 
the  trustees  and  the  rejection  of  their  report  (App.  147|): 

“The  Court:  Of  course  my  view  of  the  findings  is, 
they  must  relate  to  those  facts,  or  should  relate  to 
those  facts  which  form  the  basis  of  the  Court’s  conclu¬ 
sion.  The  practice  is  to  make  a  finding  on  every  point 
in .  the  case,  whether  it  was  a  relevant  conclusion 
reached;  that  is  not  the  Federal  practice  and  noij  a 
practice  in  this  court. 

“Mr.  Lattin:  Your  Honor,  do  I  understand,  then, 
that  the  findings  contained  in  your  report  are  those 
which  you  considered  important  to  the  determination 
of  this  case? 

“The  Court:  Yes,  that  is  it. 

“Mr.  Lattin:  And  that  those  which  you  did  not  in¬ 
clude  you  felt,  as  suggested  in  the  answer  of  Bolins 
College,  that  the  reason  you  didn’t  include  them  was 
because  they  were  regarded  as  irrelevant  to  your  de¬ 
termination  in  this  case? 


“The  Court:  That  is  right.” 


POINTS  RELIED  UPON  BY  APPELLANTS. 


1.  The  Court  erred  in  failing  to  accept  the  recommenda¬ 
tions  of  the  trustees  that  The  University  of  North  Caro¬ 
lina  be  designated  as  the  site  for  the  William  Hayes  Ack- 
land  Memorial  Art  Museum  in  the  place  and  stead  of 
Duke  University. 

2.  In  view  of  the  fact  that  the  testator  had  given  the  trus¬ 
tees  broad  discretionary  powers  to  carry  out  the  spirit  of 
his  intentions  as  expressed  in  his  will  and  as  expressed  to 
them  by  other  means,  including  the  authority  and  discre¬ 
tion  to  designate  a  new  site  for  the  museum,  and  inasmuch 
as  the  Court  found  that  the  trustees,  in  making  their  re¬ 
port  and  recommendations  had  acted  fairly  and  impar¬ 
tially, — it  was  erroneous  for  the  Court  to  substitute  its 
judgment  for  the  judgment  of  the  trustees  in  the  designa¬ 
tion  of  the  site  for  the  museum. 

3.  The  Court  erred  in  rejecting  the  findings  of  fact  made 
by  the  trustees  and  in  substituting  its  own  findings  of 
fact,  which  are  incomplete,  irrelevant,  clearly  erroneous 
and  wholly  inadequate  to  a  proper  determination  of  the 
method  to  be  followed  to  carry  out  the  general  charitable 
purposes  of  the  testator  to  benefit  the  cause  of  art  in  the 
South. 

4.  The  Court’s  action  in  designating  Rollins  College  as 
the  site  for  the  William  Hayes  Ackland  Memorial  Art  Mu¬ 
seum  does  not  carry  out  the  spirit  of  testator’s  intention 
as  expressed  in  his  will  and  as  expressed  to  the  trustees  by 
other  means,  and  likewise  does  not  constitute  a  proper  ap¬ 
plication  of  the  doctrine  of  judicial  cy  pres. 

SUMMARY  OF  ARGUMENT. 

L 

1  By  the  terms  of  his  will,  as  twice  construed  by  this  Court 
in  the  cases  of  Noel,  et  al.  v.  Olds,  et  al.,  supra,  which  is  the 
law  that  governs  this  proceeding,  testator  conferred  upon 
appellant  trustees  broad  discretionary  powers  to  carry  out 
the  spirit  of  his  intentions  as  expressed  in  the  will  and  as 
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expressed  to  them  by  other  means,  including  the  power  fo 
select  a  new  site  for  the  museum,  and  directed  that  the^r 
decision  should  be  binding  and  conclusive  upon  all  con¬ 
cerned.  The  lower  Court  stated  that  the  trustees  had  per¬ 
formed  their  task,  as  reflected  by  their  report,  in  an  in¬ 
telligent,  thorough,  fair  and  impartial  manner.  Counsel  for 
Rollins  College  stated  (App.  9) : 

“We  do  not  for  a  second  impugn  the  integrity  6f 
the  trustees  in  any  sense  of  the  word.” 

* 

It  was,  therefore,  improper  for  the  lower  Court  to  sub¬ 
stitute  its  judgment  for  the  judgment  and  decision  of  t}ie 
trustees  who  admittedly  had  acted  bona  fide.  (Shelton 
King,  229  U.  S.  90,  94,  95).  This  salutary  rule  has  bepn 
adopted  to  carry  out  the  will  of  the  testator  and  to  prevent 
usurpation^  bw  tl^g.  court  of  the  functions  of  trustees  wlho 
honestly,  ■SonoSffSy^Dd  intelligently  exercise  their  dis¬ 
cretionary  powers. 

n. 

The  lower  Court  was  not  justified  in  substituting  its 
findings  of  fact  (which  were  not  required  by  Rule  52, 
F.  R.  C.  P.  and  which  even  as  adopted  are  erroneous1  in 
many  important  particulars)  for  the  findings  of  fact  con¬ 
tained  in  the  trustees’  report.  Mr.  Justice  Bailey’s  judg¬ 
ment  of  March  13, 1944,  which  was  affirmed  by  this  Court  on 
the  second  appeal,  directed  the  trustees  to  report  the  fhcts 
deemed  by  the  trustees  to  be  pertinent  to  a  determination 
by  the  Court  of  how  best  to  carry  out  the  spirit  of  testator’s 
intention. 

This  Court  and  Mr.  Justice  Bailey  recognized  that  the 
trustees  would  be  in  a  better  position  than  the  Courtj,  as 
the  testator  well  knew’  when  he  executed  his  will^  to 
understand  the  important  considerations  which  he  had 
in  mind  to  effectuate  his  charitable  purposes.  They 
were  personally  acquainted  with  the  testator,  had  access 
to  all  his  papers  and  correspondence,  were  familiar  with 
his  personal  traits  and  characteristics  and  knew  that  he 
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would  not  invest  Ms  funds  in  any  enterprise  unless  he  was 
assured  that  it  possessed  financial  stability.  In  the  first 
letter  wMch  he  wrote  to  Rollins  College,  he  asked  to  be 
informed  whether  Winter  Park,  “unlike  Daytona  Beach 
and  Ormond  meets  and  discharges  its  financial  obliga¬ 
tions.”  Rollins  College  Application  and  Report,  ExMbit 
5(a),  pp.  121-123. 

The  trustees  also  had  personal  interviews  with  the  offi¬ 
cials  of  the  two  institutions  concerned,  made  an  extensive 
investigation  of  the  facilities  possessed  by  each  of  them, 
both  at  the  institutions  themselves  and  in  the  surrounding 
territory,  and  carefully  examined,  weighed  and  considered 
all  of  the  data  submitted  to  them  by  the  two  institutions 
and  gathered  by  the  trustees  on  their  own  account.  The 
lower  Court  did  not  even  attempt  to  examine  the  data 
wMch  had  been  collected  by  the  trustees,  but  for  the  most 
part  ignored  it.  Furthermore,  the  lower  Court’s  findings 
of  fact  are  irrelevant  and  entirely  inadequate  to  a  proper 
determination  of  the  best  method  to  be  used  in  order  to 
approximate  as  nearly  as  may  be  the  spirit  of  testator’s 
intentions  as  expressed  in  Ms  will  and  as  made  known  to 
the  trustees  by  the  testator  himself  and  by  other  means. 

m. 

It  was  the  testator’s  purpose  to  benefit  the  cause  of  art 
in  the  South.  He  intended  that  the  beneficiaries  of  Ms 
charitable  enterprise  should  be  “students  and  other  mem¬ 
bers  of  the  public  throughout  the  South,  interested  in  art, 
who  should  visit  and  use  the  building,”  and  that  the  insti¬ 
tution  selected  should  possess  proven  financial  stability. 

The  designation  of  Rollins  College  as  the  site  for  the 
museum  does  not  approximate  as  nearly  as  may  be  these 
general  charitable  purposes  and  financial  standards.  Fur¬ 
thermore,  in  construing  testator’s  will,  this  Court  stated: 

“•  *  *  He  intended  that  the  seat  of  his  enterprise 
should  be  a  university,  with  its  well  known  accompani- 

i  ment  of  students,  instructors,  research  and  publication 
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facilities,  'permanence  of  administration  and  of  edu¬ 
cational  purposes.  •  •  •”  (Emphasis  supplied) 

I 

Likewise,  testator  told  appellant  Olds  that  he  selected 
Duke  because  he  thought  its  heavy  endowment  would  as¬ 
sure  it  of  permanency  and  that  it  would  ultimately  become 
the  outstanding  university  of  the  South  (App.  159).  Also, 
in  his  letter  to  The  University  of  North  Carolina,  daj;ed 
December  15,  1936,  testator  said  (App.  179-180) : 

•  “I  have  received  a  most  gracious  reply  from  Rollps 
College,  and  there  is  but  one  objection:  that  Rollins 
is  a  college  and  not  a  university ,  though  under  a  capa¬ 
ble  and  enterprising  president.”  (Emphasis  supplied) 

In  his  letter  to  Dr.  W.  P.  Few,  President  of  Duke  tim- 
versity,  dated  May  10,  1937,  which  will  hereafter  be  ois- 
cussed  more  in  detail,  testator  made  it  clear  that  he  tad 
doubt  concerning  the  financial  stability  of  Rollins  College 
and  implied  that  he  thought  its  success  depended  uton 
Dr.  Holt’s  efforts,  who  he  stated  was  not  “ immortal J’ 

When  tested  by  the  foregoing  standards  prescribed  by 
the  testator  himself,  it  clearly  appears  why  the  trustees 
selected  The  University  of  North  Carolina  in  preference  to 
Rollins  College,  and  that  it  was  error  for  the  lower  Court 
to  reject  their  designation  of  the  site  for  the  museum. 

ARGUMENT. 

I.  It  Was  Improper  for  the  Court  To  Substitute  Its  Judg¬ 
ment  for  the  Decision  of  the  Trustees  Who  Had  Been 
Given  Broad  Discretionary  Powers  To  Carry  Out  the 
Spirit  of  the  Testator’s  Intentions  As  Expressed  in  the 
Will  and  As  Made  Known  to  Them  by  Other  Means. 

This  Court,  in  construing  the  language  of  Items  I  and 
VTI  (d)  8  of  the  testator’s  will,  set  forth  on  page  4  of  this 
brief,  stated  that  the  testator  had  directed  the  trustees 
to  look  to  other  sources  well-known  both  to  testator  apd  to 
them,  “to  guide  them  in  carrying  out  the  spirit  of  his 
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intentions.”  This  Court  then  stated,  “Here  was  prevision 
of  the  possibility  (rejection  by  Duke  University)  which 
actually  eventuated  and  provision  for  the  course  to  be 
followed  by  his  trustees  if  it  did.11  (Emphasis  supplied) 
By  said  Item  VII  (d)  8,  the  testator  gave  appellant 
trustees  “full  and  complete  discretion”  in  the  administra¬ 
tion  of  the  trust  estate,  and  he  directed  that  their  decision 
should  be  “  binding  and  conclusive  upon  all  concerned  ” 

In  rejecting  the  findings  and  recommendations  made  by 
the  trustees  and  substituting  his  own.  findings  of  fact.and 
conclusions  of  law,  Mr.  Justice  Holtzoff  completely  ignored 
the  language  of  the  will  and  the  law  of  the  case  as  laid 
down  by  this  Court.  The  lower  Court  also  apparently  mis¬ 
understood  the  meaning  of  the  judgment,  entered  by  Mr. 
Justice  Bailey  on  March  13,  1944,  and  subsequently  af¬ 
firmed  by  this  Court  which  directed  the  trustees 
to  investigate  and  report  to  the  Court,  with  their 
recommendations  in  regard  thereto,  the  facts  deemed  by 
the  trustees  to  be  pertinent  to  a  determination  by  the  Court 
“in  order  to  carry  out  the  spirit  of  the  testator’s  intentions 
as  expressed  in  his  will  and  as  expressed  to  the  trustees  by 
other  means.” 

The  function  to  be  performed  by  the  lower  Court  was 
extremely  limited,  in  view  of  the  broad  discretionary 
powers  vested  in  the  trustees.  The  determination  of  the 
lower  Court  would  necessarily  follow  the  recommendations 
of  the  trustees,  in  the  absence  of  fraud,  bad  faith  or  neglect 
of  duty  on  their  part. 

As  hereinbefore  stated,  Mr.  Justice  Holtzoff  found  that 
the  trustees  had  “performed  their  functions  not  only 
thoroughly  but  also  fairly  and  impartially.”  However,  he 
refused  to  give  any  weight  to  the  findings  of  the  trustees 
but  stated  (App.  92) : 

“The  Court:  Of  course,  the  Court  is  going  to  treat 
the  report  of  the  trustees  with  great  respect,  because 
the  trustees  have  made  a  study  and  investigation. 
They  have  devoted  a  great  deal  of  time  to  the  matter. 
I  can  see  that  they  did  their  work  in  a  highly  intelli¬ 
gent  and  thorough  manner.” 
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Mr.  Justice  Holtzoff  also  stated  (App.  93-94) : 

“The  Court:  You  do  not  have  to  demonstrate  tnar 
they  made  a  careful  investigation.  They  have.  The 
report  demonstrates  it.  I  have  seen  the  report  and 
have  looked  it  over  since  the  argument  commenced. 
Moreover,  I  would  assume  that  the  trustees,  being  ihe 
kind  of  trustees  they  are,  would  do  a  careful  job.  You 
do  not  have  to  demonstrate  that.” 

In  the  oft  cited  case  of  Shelton  v.  King ,  229  U.  S.  90, 
which  contains  a  statement  of  the  applicable  principles 
in  effect  in  the  District  of  Columbia,  the  Supreme  CoPrt 
said  (p.  94-95) :  j 

“*  *  *  It  is  a  settled  principle  that  trustees  hav¬ 
ing  the  power  to  exercise  discretion  will  not  be  inter¬ 
fered  with  so  long  as  they  are  acting  bona  fide.  To 
do  so  would  be  to  substitute  the  discretion  of  the  court 
for  that  of  the  trustee.  Upon  the  same  and  eVen 
stronger  grounds  a  court  of  equity  will  not  undertake 
to  control  them  in  violation  of  the  wishes  of  the  testa¬ 
tor.  To  do  that  would  be  to  substitute  the  will  of 
the  chancellor  for  that  of  the  testator.  Lewin  on 
Trusts,  2nd  Am.  Ed.  448;  Nichols  v.  Eaton,  91  JJ[  S. 
716,  724.” 

In  Colton  v.  Colton,  127  U.  S.  300,  8  S.  Ct.  1164,  32  L.  Ed. 
138,  a  case  which  also  originated  in  the  District  of  Colum¬ 
bia,  it  was  said  that  a  discretionary  power  vested  in  a 
trustee  will  not  be  disturbed  by  the  court  in  the  absence 
of  bad  faith  or  fraud. 

In  Marburg  v.  State  Deposit  and  T.  Co.,  177  McL  165, 
9  A.  2d  222,  it  was  stated : 

“The  donor  named  as  trustee  one  on  whose  discre¬ 
tion  the  power  should  be  exercised,  and  he  did  not 
name  this  or  any  other  court  to  advise  the  trustee  or 
direct  its  course.  Unless  there  has  been  a  clear  apuse 
of  power  or  neglect  of  duty  by  the  trustee,  a  subver¬ 
sion  of  the  will  of  the  donor,  or  a  violation  of  the 
trust,  courts  should  not  and  will  not  interfere, [and 
thus  substitute  their  will  for  that  of  the  donor  oi  the 
trustee.” 


Bogert  on  Trusts  and  Trustees  states  the  rule  as  follows 
(Sec.  560) : 

* 4  Hence  chancery  takes  the  position  that  it  will  not 
direct  the  trustee  when  and  how  to  use  his  discretion¬ 
ary  power,  so  long  as  he  is  honestly  and  with  some 
degree  of  reason  employing  that  power.  Even  though 
the  court  would  make  a  far  different  decision  from 
that  which  the  trustee  has  made  or  is  about  to  make 
with  regard  to  the  discretionary  power,  the  court  will 
not  overrule  the  trustee  or  take  other  action,  unless 
he  is  refusing  to  exercise  the  power  at  all,  or  is  guilty 
of  bad  faith,  or  is  acting  in  a  wholly  unreasonable  and 
arbitrary  manner.,, 

The  record  shows,  to  use  the  language  of  Mr.  Justice 
Holtzoff,  that  the  trustees  fairly,  impartially  and  intelli¬ 
gently  exercised  the  broad  discretionary  powers  conferred 
upon  them  by  the  testator.  It  is  therefore  respectfully 
submitted  that  under  the  circumstances  it  was  the  duty  of 
the  lower  Court  to  grant  the  motion  of  The  University  of 
North  Carolina  to  ratify  and  confirm  the  Trustees  ’  Report 
and  to  accept  the  trustees’  recommendation  that  the 
museum  be  located  at  The  University  of  North  Carolina. 

n.  It  Was  Improper  for  the  Lower  Court  To  Reject  the 
Findings  of  Fact  Made  by  the  Trustees  and  To  Substi¬ 
tute  Its  Own  Findings  Which  Are  Incomplete,  Irrele¬ 
vant,  Clearly  Erroneous  and  Wholly  Inadequate  to  a 
Proper  Selection  of  a  New  Site  for  the  Museum. 

Under  the  two  decisions  rendered  by  this  Court  in  the 
cases  of  Noel,  et  al .  v.  Olds,  et  al.,  supra,  one  of  which  af¬ 
firmed  the  judgment  entered  by  Mr.  Justice  Bailey,  it  was 
the  function  of  the  trustees  and  not  the  Court  to  determine 
what  facts  were  pertinent  to  a  decision  as  to  whether  or  not, 
in  order  to  carry  out  the  spirit  of  testator’s  intentions,  The 
University  of  North  Carolina,  or  Rollins  College,  or  either 
of  said  institutions,  should  be  selected  as  the  site  for  the 
museum. 
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Although  the  lower  Court  repeatedly  stated  that  it  vjus 
going  to  accept  the  findings  of  fact  contained  in  the  Trus¬ 
tees7  Report,  nevertheless,  when  it  entered  formal  findings 
of  fact  (which  it  is  respectfully  submitted  were  not  proper 
nor  requisite  under  the  provisions  of  Rule  52,  F.  R.  C.  P.), 
the  Court  rejected  nearly  all  of  the  facts  reported  by  the 
trustees  and  based  its  decision  on  the  following  recitals 
contained  in  the  Court’s  findings: 

A.  Rollins  College  is  much  more  of  an  art  center 
than  The  University  of  North  Carolina,  where  the  Art 
Department  is  purely  minor  and  almost  incidental; 
(App.  121) 

B.  The  only  inference  to  be  taken  from  the  evidence 

is  that  at  the  time  of  the  execution  of  his  last  will,  ihe 
testator  would  probably  have  selected  Rollins  Col¬ 
lege  as  a  second  choice,  if  he  had  any  reason  to  believe 
that  the  bequest  to  Duke  University  might  fail.  (App. 
119.)  •  I 


A.  The  Record  Shows  That  the  University  of  NojRth 
Carolina  is  an  Important  Art  Center  and  Spread^  Its 
Cultural  Influence  to  Students  and  Members  of  the 
Public  Throughout  the  South. 

Counsel  for  the  trustees  pointed  out  to  the  Court  at  the 
oral  argument  on  the  motion  to  confirm  the  Trustees’  Re¬ 
port  (App.  107)  that  over  300  students  were  taking  one 
or  more  courses  in  art  subjects  at  The  University  of  North 
Carolina.  Nevertheless,  the  Court  found  as  a  fact  that  only 
66  students  were  taking  such  courses.  The  Court  did  not 
examine  the  documentary  evidence  in  the  possession  of  the 
trustees,  and  even  though  this  misunderstanding  again  was 
called  to  the  attention  of  the  lower  Court  in  the  motion  to 
amend  the  findings  of  fact,  the  Court  refused  to  make 
such  amendment. 

Information  available  to  the  trustees  and  which  was 
later  made  available  to  the  lower  Court  would  have 
justified  a  finding  that  504  students  actually  were  enifolled 
in  art  courses  at  The  University  of  North  Carolina  during 
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the  year  1940-1941,  which  was  taken  as  a  normal  year. 
(App.  131) 

The  lower  Court,  without  having  examined  the  record 
before  the  trustees  and  without  having  had  the  benefit  of 
a  first-hand  examination  of  the  facilities  possessed  both 
by  Rollins  College  and  The  University  of  North  Carolina, 
found  that  the  art  facilities  at  The  University  of  North 
Carolina  were  most  insignificant.  The  trustees,  who  had 
first-hand  knowledge  of  the  facts  and  who  had  carefully 
examined  all  of  the  documentary  evidence,  came  to  the 
opposite  conclusion. 

There  is  no  reference  contained  in  the  Court’s  findings 
and  no  consideration  was  given  by  the  lower  court  to  the 
following  evidence  which  the  trustees  deemed  to  be  pertinent 
in  order  to  carry  out  the  testator’s  charitable  intentions 
as  expressed  in  the  will  and  as  expressed  to  the  Trustees 
by  other  means. 

North  Carolina  Exhibit  V  (p.  15)  which  the  lower  Court 
did  not  examine,  to  mention  only  one  source  of  informa¬ 
tion,  indicates,  among  other  things,  that  thousands  of 
visitors  annually  visit  The  Person  Art  Gallery  at  Chapel 
HilL 

The  Trustees’  Report  (App.  23)  and  North  Carolina  Ex¬ 
hibit  V  (pp.  33-35)  show  that  the  Extension  Division  of  the 
Art  Department,  in  cooperation  with  the  Art  Department 
of  The  Women’s  College  of  The  University  of  North  Caro¬ 
lina,  sponors  an  annual  art  contest  for  the  public  schools  of 
North  Carolina,  makes  awards  for  the  best  creations  in  the 
various  fields  of  artistic  endeavor,  and  thereafter  exhibits 
the  selected  works  throughout  the  State.  The  Person  Art 
Gallery  which  houses  the  Art  Department  also  circulates 
throughout  the  State  the  Annual  Exhibition  of  North 
Carolina  painters  and  sculptors  through  the  medium  of  the 
Extension  Division  of  the  Art  Department,  and  thus 
throughout  each  year  brings  before  the  public  the  artistic 
creations  of  North  Carolina  artists. 
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North  Carolina  Exhibit  V  (pp.  49,  43-46)  also  shoe’s 
that  42  courses  in  art  leading  up  to  the  degree  of  Master 
of  Arts  are  offered  by  the  Art  Department  and  that  im¬ 
portant  art  exhibitions  are  held  in  Person  Hall  throughout 
the  entire  year. 

The  Trustees  also  considered  it  important  that  The  Tjjii- 
versity  of  North  Carolina  has  a  fine  library  which  contains, 
among  other  things,  nearly  600  incunabula  items  printed 
before  1500,  100  manuscripts  done  by  hand  as  early  as  the 
9th  century,  beautiful  illuminations  by  hand  in  color  ^nd 
gold  leaf,  illustrations  of  15th  century  woodcuts,  and  otltier 
items  of  artistic  interest  included  in  the  Hanes  Founda- 

i 

tion  for  the  Study  of  the  Origin  and  Development  of  the 
Book  (App.  206),  the  Southern  Historical  Collection  of 
2,000,000  manuscripts,  letters,  diaries  and  records  avail¬ 
able  as  research  material  for  use  by  students  in  the  arts 
of  the  South  from  Colonial  days,  the  North  Carolina  Col¬ 
lection  of  90,000  items  relating  to  the  State,  and  other  im¬ 
portant  collections  on  American  Drama,  Spanish  Drama, 
Folklore,  Latin- American  Studies  and  the  Negro,  more  than 
5,000  books  on  art  subjects,  and  a  collection  of  about  2^000 
mounted  photographs  of  art  masterpieces  illustrating  the 
various  schools  of  art  and  architecture.  (App.  22) 

The  trustees  also  considered  it  important  that  the  valu¬ 
able  art  collection  included  in  the  John  Motley  Morehead 
Foundation  ultimately  would  be  placed  upon  permanent  ex¬ 
hibition  at  The  University  of  North  Carolina,  Chapel  ^fill. 
(App.  26  )  [ 

The  trustees  also  came  to  the  conclusion  that  it  wa^  im¬ 
portant  that  The  University  of  North  Carolina  possessed 
unusual  publication  facilities  and  that  through  the  me¬ 
dium  of  the  North  Carolina  Press,  it  published  and  circu¬ 
lated  important  works  on  the  subject  of  art.  The  list  vfhich 
appears  in  the  Appendix  (pages  208-209)  indicates  th^t  24 
such  books  already  have  been  published  and  circulated  by 
the  North  Carolina  Press. 
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The  trustees  also  came  to  the  conclusion  that  The  Uni¬ 
versity  of  North  Carolina  possessed  an  outstanding  Depart¬ 
ment  of  Dramatic  Art  and  that  one  of  the  facilities  at  the 
University  is  a  dramatic  organization  known  as  the  Caro¬ 
lina  Playmakers,  which  has  its  own  theater  building,  fully 
equipped  for  dramatic  experimentation  and  production 
and  a  workshop  which  provides  facilities  for  the  con¬ 
struction  and  painting  of  scenery  and  the  making  of  cos¬ 
tumes.  (App.  24)  As  a  matter  of  interest,  Paul  Green,  who 
is  the  author  of  “The  Lost  Colony”,  “The  Common  Glory”, 
and  many  other  productions  which  have  appeared  on  the. 
stage  and  screen,  received  his  dramatic  education  at  The 
University  of  North  Carolina,  and  the  members  of  the 
Carolina  Playmakers  take  leading  parts  in  the  two  named 
productions  which  each  summer  attract  thousands  of  vis¬ 
itors  to  Roanoke  Island,  North  Carolina,  and  to  Williams¬ 
burg,  Virginia. 

The  trustees  also  thought  that  it  was  a  matter  of  im¬ 
portance  that  The  University  of  North  Carolina  possesses  a 
large  and  outstanding  Department  of  Music. 

The  trustees  also  regarded  as  important  the  fact  that 
The  University  of  North  Carolina  is  one  of  the  outstand¬ 
ing  institutions  of  higher  learning  in  the  South ;  that  most 
of  its  students  come  from  the  South;  that  the  section  of 
North  Carolina  where  The  University  of  North  Carolina 
is  located  is  an  outstanding  educational  center  of  the 
South,  and  that  the  location  of  an  art  museum  at  Chapel 
Hill  would  result  in  a  wide  distribution  of  its  cultural 
benefits  to  students  of  art  from  the  South  and  to  members 
of  the  public  throughout  the  South. 
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The  Court ’s  Finding  That  at  the  Time  of  the  Execu¬ 
tion  of  His  Last  Will  Testator  “  Would  Probably 

_  4 

Have  Selected  Rollins  as  a  Second  Choice”  Had  He 
Believed  That  the  Bequest  to  Duke  University 
‘ 1 Might  Fail”  is  Not  Justified  by  the  Record,  is 
Based  on  Mere  Speculation  and  Conjecture  and  Does; 
Not  Constitute  a  Proper  Basis  for  a  Decision  in  ThisI 
Case. 


It  is  respectfully  submitted  that  the  lower  court  errone¬ 
ously  concluded  that  the  decision  in  this  case  should  de¬ 
pend  upon  whether  or  not  at  the  time  the  testator  executed 
his  last  will  and  testament  on  November  10,  1938,  hp 
“would  probably  have  selected  Rollins  College  as  a  seconcj. 
choice,  if  he  had  had  any  reason  to  believe  that  the  bequest 
to  Duke  University  might  fail,”  and  whether  he  had  exf 
eluded  The  University  of  North  Carolina  from  considera)- 
tion  as  the  place  for  his  art  gallery. 

In  the  proposed  findings  of  fact  submitted  to  the  trusteed 
by  Rollins  College  [Conclusion  No.  4,  p.  21,  Exhibit  5(w)j 
and  in  the  brief  of  Rollins  College,  filed  with  the  Trusteed 
[pp.  25-26,  Exhibit  5(x)],  it  was  asserted  that  Rolling 
College  was  the  testator's  first  choice  before  his  unfortu¬ 
nate  experience  with  Duke  University,  and  that  Dr.  Few, 
“sensing  or  learning  from  Mr.  Ackland  that  he  had  ajll 
but  decided  definitely  upon  Rollins  College  as  the  recipient 
of  his  gift,  proceeded  to  poison  Mr.  Ackland ’s  mii^d 
against  Rollins  College  by  a  series  of  erroneous  state¬ 
ments  to  the  effect  that  ‘Holt  was  Rollins  and  Rollins  was 
Holt’  and  that  it  was  not  financially  stable.”  Rollins  Col¬ 
lege  then  went  on  to  assert  that  but  for  these  erroneous 
statements  by  Dr.  Few,  Mr.  Ackland  would  have  selected 
Rollins  College. 

The  trustees  were  thus  put  on  notice  of  the  claim  pf 
Rollins  College  in  this  respect  before  they  made  the  find¬ 
ings  of  fact  contained  in  their  Report.  They  carefully  re¬ 
viewed  the  evidence  and  came  to  the  conclusion  that  th^re 
was  no  basis  for  this  claim.  The  trustees  further  came 


to  the  conclusion  that  the  case  could  not  properly  be  de¬ 
cided  upon  the  basis  of  whether  or  not  testator  had  elim¬ 
inated  The  University  of  North  Carolina  from  first  choice 
consideration,  since  the  evidence  showed  that  the  testator 
also  had  eliminated  Rollins  College  from  first  choice  con¬ 
sideration  not  later  than  May  10,  1937,  when  testator  ad¬ 
dressed  a  letter  to  Duke  University,  hereinafter  more 
fully  discussed-  The  trustees  also  came  to  the  con¬ 
clusion  that  it  was  a  matter  of  pure  speculation  what 
the  testator  would  have  done  had  he  known  that  18  months 
after  his  death  and  about  a  year  after  the  death  of  Dr. 
Few,  the  Executive  Committee  of  Duke  University  would 
repudiate  what  Dr.  Few  had  agreed  to  accomplish  and 
doubtless  would  have  accomplished  had  he  lived. 

The  judgment  entered  by  Mr.  Justice  Bailey  on  March 
13,  1944,  directed  the  trustees  to  make  an  investigation 
and  report  of  the  facts  in  order  to  determine  whether  The 
University  of  North  Carolina,  or  Rollins  College,  or  either 
of  said  institutions,  should  be  designated  as  the  site  for 
the  museum  in  the  place  of  Duke  University.  The  judg¬ 
ment  was  confined  to  these  two  institutions  because  the 
trustees  knew  that  they  had  been  designated  in  the  order 
named  in  the  May,  1936,  will  as  alternate  sites  and  that 
they  therefore  were  entitled  to  a  preferential  status  over 
other  Southern  institutions  of  higher  learning  which  had 
not  been  under  consideration  in  the  prior  will. 

The  trial  judge  did  not  examine  the  correspondence  that 
passed  between  the  testator  and  Duke  University  and  Rol¬ 
lins  College  and  clearly  indicated  that  he  did  not  want  to 
take  time  to  hear  any  extended  argument  from  counsel  for 
the  trustees  in  regard  to  these  documents.  (App.  99-104) 
Consequently,  the  transcript  of  proceedings  does  not  con¬ 
tain  any  reference  to  many  of  the  facts  which  are  herein¬ 
after  set  forth  and  the  deductions  properly  to  be  drawn 
therefrom.  It  is  believed  that  this  is  one  reason  why  the 
trial  judge  arrived  at  factual  conclusions  which  it  is  re¬ 
spectfully  submitted  are  not  justified  by  the  entire  record 
and  which  are  not  pertinent  to  a  proper  application  of  the 
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principles  enunciated  by  this  Court  in  its  decision  or  which 
are  involved  in  the  cy  pres  doctrine. 

In  addition  to  their  examination  of  the  correspondence^ 
the  trustees  likewise  had  an  opportunity  in  1940,  when  they 
were  preparing  the  case  for  trial  on  the  caveat  filed  by 
certain  of  testator’s  heirs  at  law  and  next  of  kin,  to  inter¬ 
view  most  of  the  persons  who  executed  affidavits  in  194f) 
in  support  of  the  claim  of  Rollins  College.  These  affi¬ 
davits  appear  in  the  Appendix  (pp.  227  to  243,  both  inclu¬ 
sive).  It  should  be  noted  that  although  these  affidavits 
are  printed  as  a  part  of  the  Appendix,  the  lower  Court 
did  not  examine  them  and  they  were  not  brought  to  the 
attention  of  the  lower  Court  at  the  hearing  on  the  motion 
filed  by  The  University  of  North  Carolina  to  confirm  tile 
Trustees’  Report  j 

Some  of  the  affidavits  of  persons  not  connected  with 
Rollins  College  contain  the  statement  that  the  testator  had 
definitely  decided  to  leave  his  art  collection  to  that  insti¬ 
tution.  The  affidavits  of  the  officers  and  professors  of  Rol¬ 
lins  College  contained  in  the  Appendix  and  the  entire 
record  itself  are  barren  of  any  proof  in  support  of  this 
assertion,  and  the  following  references  to  some  of  the 
important  correspondence  contained  in  the  record  will 
indicate  that  the  persons  who  made  statements  in  support 
of  such  a  claim  are  honestly  mistaken.  Furthermore,  t[he 
trustees  knew  what  weight  to  give  to  these  statements  as 
they  were  subject  to  comparison  with  their  1940  state¬ 
ments  and  as  the  affiants  had  not  been  cross-examined  on 
the  statements  contained  in  the  affidavits. 

The  record  shows  that  on  December  5,  1936,  testator  Ad¬ 
dressed  almost  identical  letters  to  Rollins  College  (Ajpp. 
178)  and  to  Duke  (App.  179).  The  letter  reads  as  follows 
(App.  178) :  I 

“Dec.  5th,  1936 

“Dear  Sir:  1 

I  am  the  owner  of  some  valuable  paintings  and  stat¬ 
uary  and  have  thought  of  building  and  endowing  a  gal¬ 
lery  in  connection  with  some  Southern  college  or 


versity.  Before  making  my  will  I  should  like  to  know 
whether  such  a  gift  would  be  acceptable  and  under  what 
condition  the  gift  would  be  received,  the  style  of  archi¬ 
tecture  (which  should  he  in  keeping  with  other  build¬ 
ings)  and  the  site  (which  I  expect  the  university  to 
furnish).  In  regard  to  other  particulars  which  do  not 
occur  to  me  at  the  moment  I  should  be  glad  to  hear 
through  the  authorities.”  (Emphasis  supplied.) 

It  should  he  noted  that  testator  stated  that  his 
selection  of  a  site  was  to  he  made  by  a  solemnly 
executed  will.  Dr.  Holt  also  had  this  understand¬ 
ing,  as  evidenced,  by  his  letter  to  the  testator, 
dated  December  12, 1936  [Exhibit  5(v),  p.  8]  in  which  he  re¬ 
fers  to  the  testator’s  statement  to  him  “respecting  the 
endowment  of  the  art  gallery  m  your  will  and  codicil .” 
(Emphasis  supplied)  It  is  a  matter  of  record  that  the  1936 
will  was  then  in  effect  and  that  this  will  was  not  revoked 
or  modified  until  testator  executed  his  last  will  on  Novem¬ 
ber  10,  1938,  nearly  two  years  later,  in  which  he  named 
Duke  University  alone  as  a  site  for  the  museum. 

The  record  further  shows  that  on  December  7,  1936,  the 
Treasurer  of  Rollins  College,  E.  T.  Brown,  called  on  the 
testator  at  his  Ormond,  Florida,  home  and  had  a  long  in¬ 
terview  with  him  [Rollins  College  Application  and  Re¬ 
port,  Exhibit  5  (a),  pp.  170-172]  and  that  on  December  10, 
1936,  Dr.  Holt,  President  of  Rollins  College,  likewise  had 
a  long  interview  with  the  testator  at  Ormond.  (Same 
Exhibit,  pp.  175-J.76) 

On  December  15,  1936,  after  these  interviews  with  Dr. 
Holt  and  Mr.  Brown,  and  before  the  receipt  of  Dr.  Few’s 
letter  of  December  18th,  1936,  hereinafter  mentioned,  the 
testator  addressed  a  letter  to  The  University  of  North  Caro¬ 
lina  similar  to  the  ones  he  had  addressed  to  Duke  University 
and  Rollins  College  on  December  5, 1936,  but  with  the  addi¬ 
tion  of  the  following  significant  sentence  (App.  179-180)  : 

*  I  have  received  a  most  gracious  reply  from 
Rollins  College  and  there  is  but  one  objection  that 
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Rollins  is  a  college  and  not  a  university  though,  und 
an  able  and  enterprising  president.’ ’  (Emphasis  su 
plied) 


On  December  17,  1936,  testator  received  a  reply  from 
The  University  of  North  Carolina  (App.  180),  which  ex¬ 
pressed  a  deep  interest  in  the  testator’s  plan. 

On  December  18,  1936,  Dr.  Few  addressed  a  letter  to 
testator,  which  he  must  have  received  a  day  or  two  later 
(App.  181).  This  letter  stated  that  the  testator’s  pro¬ 
posed  gift  “would  be  most  acceptable”  and  invited  him 
to  pay  an  early  visit  to  Duke  University  so  that  he 
could  have  an  opportunity  at  first  hand  to  see  its  physi¬ 
cal  plant  and  educational  set  up  and  better  understand 
the  whole  situation. 

On  December  23,  1936,  testator  replied  to  Dr.  Few’s 
letter  (App.  182)  and  stated  that  he  would  be  pleased  to 
make  a  visit  to  Duke  University  after  his  return  to  Wash¬ 
ington  in  April. 

The  testator’s  letter  to  The  University  of  North  Caro¬ 
lina,  dated  December  15,  1936,  in  which  he  stated  that 
“Rollins  College  is  a  college  and  not  a  university”  is 
important  because  it  was  written  after  testator  had  inter¬ 
viewed  both  Dr.  Holt  and  Mr.  Brown,  President  and 
Treasurer,  respectively,  of  Rollins  College,  and  before 
testator  had  even  met  or  heard  from  Dr.  Few.  It  is  Ap¬ 
parent  that  the  testator  had  considerable  first-hand  infor¬ 
mation  in  regard  to  all  three  institutions  before  he  exe¬ 
cuted  his  1936  will,  and  there  is  no  basis  for  the  assertion 
made  by  counsel  for  Rollins  College  that  the  testator 
would  have  chosen  that  institution  except  for  the  ex¬ 
treme  pressure  which  was  put  upon  Mr.  Ackland  by  Dr. 
Few.”  (App.  70)  I 

Duke  University  was  the  testator’s  first  choice  uader 
the  then  existing  1936  will,  and  Dr.  Few’s  letter  of  Decem¬ 
ber  18,  1936,  informed  the  testator  that  Duke  University 
wanted  the  memorial  museum.  After  the  testator  visited 
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Duke  University,  it  was  unnecessary  for  him  to  go  farther 
afield  in  his  search  for  a  site,  and  it  is  apparent  that  the 
testator’s  interest  then  was  centered  entirely  on  Duke  Uni¬ 
versity  and  that  all  of  his  efforts  were  directed  toward  the 
end  of  working  out  the  details  of  the  museum  project  with 
the  officials  of  that  institution. 

On  January  14,  1937,  Glen  Hay  don,  Chairman  of  the 
Committee  on  Fine  Arts  of  The  University  of  North  Caro¬ 
lina,  addressed  a  most  appreciative  and  polite  letter  to 
the  testator  (App.  182-183)  and  suggested  that  the  testa¬ 
tor  send  a  catalog  or  a  descriptive  list  of  his  collection. 
The  record  on  the  first  appeal  (Nos.  8352  to  8355,  inclu¬ 
sive,  Joint  Appendix,  pp.  15-16)  indicates  that  the  testa¬ 
tor’s  art  collection  was  most  limited  in  extent. 

On  March  16,  1937,  Dr.  Holt  addressed  a  letter  to  the 
testator  (App.  183),  which  clearly  indicates  that  at  that 
time  Dr.  Holt  did  not  consider  that  Rollins  College  had 
been  selected. 

Dr.  Holt’s  letter  of  April  21,  1937,  addressed  to  the 
testator  at  Washington  (App.  184)  contains  this  closing 
paragraph : 

“I  hope  you  have  had  time  to  visit  Duke  and  North 
Carolina  and  that  in  due  time  you  will  make  your 
great  decision,  and  to  use  a  sporting  term  ‘may  the 
most  deserving  institution  win.  ’  ”  (Emphasis  supplied) 

Mr.  Ackland  did  not  refily  to  this  communication  a/nd  it 
is  apparent  from  the  quoted  portion  of  this  letter  that 
Dr.  Holt  understood  that  the  testator  had  yet  to  make  his 
“ great  decision.”  This  letter  also  clearly  indicates  that 
as  late  as  April,  1937,  Dr.  Holt  was  under  the  impression 
that  the  testator  was  going  to  visit  The  University  of 
North  Carolina  and  Duke  University.  The  statement  con¬ 
tained  in  this  letter  seems  to  be  inconsistent  with  the  state¬ 
ment  contained  in  Dr.  Holt’s  affidavit  (App.  240). 

The  record  shows  that  the  testator  visited  Duke  Uni¬ 
versity  on  or  about  May  1, 1937,  and  on  May  10, 1937,  while 


35 


in  Washington,  addressed  a  letter  to  Dr.  Few  which  con^ 
tained  the  following  statements  (App.  185) : 

“*  •  *  After  going  through  a  list  of  colleges  in 
Southern  States  (my  birth  place),  my  choice  nar¬ 
rowed  down  to  Rollins  College  and  Duke  University. 
Until  my  recent  visit  to  Duke,  I  was  in  favor  of  Rol¬ 
lins,  which  President  Hamilton  Holt  has  raised  froih 
insignificance  to  the  foremost  educational  institution 
of  Florida;  but  the  endowment  is  small  and  President 
Holt  is  not  immortal.  I  was  so  favorably  impressed 
during  my  recent  visit  to  Durham  that  I  have  decided 
on  Duke.” 

The  correspondence  furnished  by  Dr.  Holt  to  counsel 
for  the  trustees  [Exhibit  5(y)]  shows  that  the  last  letter 
addressed  by  the  testator  to  Dr.  Holt  before  the  execution 
of  his  will  was  dated  April  19,  1937,  ami fbat^after  the  date 
of  the  testator’s  receipt  of  ttJaT letrcrjEof  anbVEer  written 
word  passed  between  them  until  May  2,  1939,  when  D^. 
Holt  referred  to  his  brief  talk  with  the  testator  on  the  evfc- 
ning  before  and  stated  (App.  193) : 

‘‘I  appreciated  vour  telling  me  frankly  that  ydu 
had  decided  to  erect  a  building  at  Duke  and  hou^e 
therein  your  wonderful  art  collection.  I  am  sure  I 
can  with  sincerity  congratulate  Duke.  You  remember 
when  we  talked  about  the  matter  in  the  early  days 
l  told  you  that  if  you  wanted  your  pictures  to  have 
a  maximum  effect  on  graduates  and  under  graduates 
while  in  college ,  Duke  had  many  superior  attractions 
over  Rollins.  While  of  course  I  am  disappointed  that 
little  Rollins  was  not  your  first  choice,  yet  I  can  see 
your  point  of  view  and  I  congratulate  you  and  Duke 
on  being  able  to  carry  out  jointly  a  benefaction  that 
will  redound  to  the  credit  of  both  of  you  forever.” 
(Emphasis  supplied) 

Dr.  Holt’s  affidavit  (Rollins  College  Application  apd 
Report,  Exhibit  5(a),  pp.  177-178)  refers  to  some  other 
correspondence  and  interviews  with  the  testator  of  a 
purely  personal  nature  in  the  fall  of  1937  and  the  early 


part  of  1938.  The  record  does  not  contain  a  line  of  evi¬ 
dence  to  show  that  during  this  long  interval  of  time  the 
testator  ever  spoke  to  anyone  at  Rollins  College  about  his 
proposed  museum. 

The  contention  made  by  Rollins  College  and  adopted  by 
Mr.  Justice  Holtzoff  is  that  the  testator  eliminated  The 
University  of  North  Carolina  from  consideration,  and,  there¬ 
fore,  it  now  would  be  improper  to  designate  that  institu¬ 
tion  as  the  site  for  the  museum.  The  foregoing  record 
shows  that  the  testator  likewise  eliminated  Rollins  College 
from  consideration  not  later  than  May  10,  1937.  If  the 
lower  court’s  findings  in  regard  to  The  University  of  North 
Carolina  are  followed  to  their  logical  conclusion,  it  would 
likewise  and  upon  the  same  ground  be  improper  and  wholly 
inconsistent  to  designate  Rollins  College  in  the  place  of 
Duke  University.  However,  such  a  finding  as  to  either  The 
University  of  North  Carolina  or  Rollins  College  would  be 
contrary  to  the  judgment  entered  by  Mr.  Justice  Bailey 
(and  affirmed  by  this  Court),  which  directed  the  trustees 
to  consider  both  of  said  institutions,  before  extending  their 
inquiries  among  other  Southern  universities. 

i  Testator  was  engaged  in  selecting  a  first  choice  for  his 
museum  project  by  will  and  upon  the  receipt  of  Dr.  Few’s 
letter  knew  that  his  first  choice  under  the  1936  will  defi¬ 
nitely  wanted  the  museum.  If  testator  ever  had  a  second 
choice  by  will ,  it  was  The  University  of  North  Carolina, 
which  had  been  named  as  the  first  alternate  in  the  May, 
1936  wilL 

The  trustees  also  took  the  view  that  the  testator  se¬ 
lected  Duke  University  upon  its  merits  and  not  because  of 
any  unkind  statements  made  about  Rollins  College  by  Dr. 
Few.  There  is  not  a  line  of  evidence  to  show  that  Dr. 
Few  ever  made  any  statements  of  an  uncomplimentary 
nature  to  the  testator  about  Rollins  College,  but  there  are 
at  least  two  letters  written  by  the  testator  himself,  here¬ 
inbefore  mentioned,  one  dated  December  15,  1946  (App. 
179-180)  and  the  other  dated  May  10,  1937  (App.  185), 
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which  indicate  that  the  testator  then  thonght  that  Rollins 
College  did  not  meet  his  ideas  as  to  permanency  and  fi-j 
nancial  stability. 

It  is  respectfully  submitted  that  there  likewise  is  not 
a  line  of  evidence  to  show  that  on  November  10,  1938, 
when  the  testator  executed  his  last  will,  to  use  the  language 
contained  in  the  lower  Court’s  findings  of  fact  and  which 
formed  the  most  important  basis  for  its  decision  in  favorl 
of  Rollins  College,  that  “the  testator  would  probably  have 
selected  Rollins  College  as  a  second  choice,  if  he  had  had 
any  reason  to  believe  that  the  bequest  to  Duke  Universitv 
might  faiL” 

With  due  respect  to  the  findings  made  by  the  lower  Court  ’ 
the  trustees  are  of  opinion  that  it  is  a  matter  of  pure  specu¬ 
lation  what  would  have  happened  if  the  facts  had  been  dif¬ 
ferent.  For  instance,  suppose  the  testator  had  died  before 
he  executed  his  last  will.  In  that  event,  if  Duke  University 
had  renounced,  The  University  of  North  Carolina  would 
have  been  next  in  line.  Suppose,  however,  that  Dr.  Few 
had  lived  until  the  litigation  over  the  testator’s  will  had 
ended.  The  trustees’  report  shows  how  far  Dr.  Few  wept 
after  testator’s  death  to  cooperate  with  the  trustees  to 
carry  out  the  testator’s  charitable  intentions.  (App.  18) 
The  only  conclusion  to  be  drawn  is  that  in  such  event,  the 
museum  would  have  been  built  upon  the  campus  of  Duke 
University. 


The  trustees  also  came  to  the  conclusion,  from  an  ek- 
animation  of  all  of  the  evidence  available  to  them,  frotn 
their  knowledge  of  testator’s  wishes  and  in  the  light  of  the 
principles  of  law  applicable  to  this  case,  that  the  May  ljO, 
1937,  letter  from  testator  to  Dr.  Few  did  not  entitle  Rbl- 
lins  College  to  be  selected  in  the  place  of  Duke  University, 
and  did  not  support  Rollins’  claim  that  it  had  been  selected 
as  testator’s  first  choice. 
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pp.  112)  the  lower  Court  said: 


“I  am  not  going  to  consider  anything  that  passed  be¬ 
fore  1938.  Our  starting  point  is  the  1938  will.” 


Nevertheless,  it  is  clear  from  the  Court’s  opinion  (App. 
118)  and  from  the  findings  of  fact  (App.  122-123)  that  the 
lower  Court  was  greatly  influenced  in  its  decision  by  the 
May  10,  1937,  letter. 

The  record  shows  that  the  “correspondence  emanating 
from  the  testator”  which  was  “adduced”  at  the  hearing 
below  was  extremely  limited.  The  data  which  was  in  the 
possession  of  the  trustees  was  made  a  part  of  the  record  by 
stipulation  of  counsel  (App.  97)  at  the  hearing  and  before 
the  Court  rendered  its  opinion.  However,  since  the  Court 
had  indicated  that  it  did  not  care  to  examine  the  “suitcase” 
of  exhibits  which  were  then  available  in  the  courtroom 
(App.  96),  this  data  was  not  physically  filed  in  the  lower 
Court  until  sometime  after  the  appeal  was  noted. 

It  also  may  be  added  that  at  the  hearing  of  the  case, 
counsel  for  the  trustees  pointed  out  to  the  Court  that  the 
reason  that  the  testator  did  not  visit  the  campus  of  The 
University  of  North  Carolina  when  he  visited  Duke  Uni¬ 
versity  in  May,  1937,  was  because  he  was  a  sick  old  man  and 
that  it  was  a  great  effort  even  for  him  to  visit  Duke  Uni¬ 
versity.  (App.  103)  In  reply  to  this  statement  the  lower 
Court  said,  “Yes,  I  do  not  attach  any  significance  to  that.” 
Yet,  the  lower  Court  evidently  regarded  this  failure  to  visit 
The  University  of  North  Carolina  when  he  visited  Duke 
as  of  significance,  as  it  commented  on  this  failure  in  its  find¬ 
ings  of  fact.  (App.  122.) 

The  lower  Court  also  pointed  out  in  its  opinion  and  find¬ 
ings  of  fact  that  the  testator  had  excluded  The  University 
of  North  Carolina  from  consideration  as  the  place  for  his 
art  gallery.  It  is  respectfully  submitted  that  upon  the  basis 
of  Idle  foregoing  evidence  in  the  case,  most  of  which  was  not 
examined  by  the  lower  Court,  it  erroneously  failed  to  state 
that  the  testator  likewise  had  excluded  Rollins  College 
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from  consideration  as  a  site  for  his  museum  not  later 
than  May  10,  1937,  as  specifically  recited  in  testators 
letter  of  that  date.  j 

HI.  The  Lower  Court’s  Judgment  Does  Not  Carry  Out  the 
Spirit  of  Testator’s  Intentions,  Either  as  Expressed  in 
the  Will  or  as  Expressed  to  the  Trustees  by  Other 
Means,  and  Does  Not  Constitute  a  Proper  Application 
of  the  Doctrine  of  Cy  Pres. 

In  making  their  findings  of  fact  and  recommendationjs, 
the  trustees  endeavored  to  decide  how  best  to  approximate 
what  the  testator  himself  had  done  by  his  will  and  to  cady 
out  the  general  charitable  purposes  the  testator  had  in 
mind,  taking  into  consideration  the  type  of  institution 
named  in  his  first  will,  the  fact  that  the  testator  had  elimi¬ 
nated  both  Rollins  College  and  The  University  of  North 
Carolina  from  first  choice  consideration  long  before  he  exe¬ 
cuted  his  last  will,  and  that  the  testator  himself  had  indi¬ 
cated  by  his  will  and  by  other  means  that  financial  stability 
and  permanence  of  cultural  influence  among  students  apd 
people  throughout  the  South  were  of  paramount  impor¬ 
tance.  (App.  16) 

The  lower  court  did  not  give  any  weight  to  the  foregoing 
factors  which  the  testator  himself  considered  to  be  of  such 
great  importance,  or  to  the  “two  things  that  were  para¬ 
mount  in  his  (testator’s)  mind  •  *  *  the  selection  of  a 
university  whose  financial  endowments  would  insure  1|he 
permanency  of  the  projected  museum  and  the  selection 
of  a  location  which  would  not  be  likely  to  decline 
as  a  center  of  culture.”  (App.  16)  The  testator  made  it 
clear  to  the  trustees  that  he  had  selected  Duke  University 
because  “he  felt  that  it  would  ultimately  become  the  out¬ 
standing  university  of  the  South.”  This  is  but  another  way 
of  stating  that  he  considered  an  institution  of  the  typd  of 
Duke  University  actually  and  potentially  possessed  the 
educational  facilities  which  would  enable  it  to  spread  the 


cultural  influence  of  art  to  students  and  members  of  the 
public  throughout  the  South. 

Although  this  Court  stated  that  the  “  actual  beneficiaries 
of  the  trust  were  intended  to  be  students  and  other  mem¬ 
bers  of  the  public  throughout  the  South,  interested  in  art, 
who  should  visit  and  use  the  building,’  ’  the  lower  Court 
considered  it  unimportant  that  out  of  a  total  of  382  stu¬ 
dents  at  Rollins  College  in  the  year  1944-1945,  178  came 
from  Northern  and  Western  states,  the  District  of  Colum¬ 
bia  and  foreign  countries,  approximately  165  came  from 
Winter  Park  and  nearby  places,  and  only  39  students  were 
enrolled  from  the  entire  South  outside  of  Florida. 

While  the  testator  doubtless  had  given  careful  considera¬ 
tion  to  the  statements  and  reports  made  to  him  by  Dr. 
Holt,  Mr.  Brown  and  others  on  behalf  of  Rollins  College, 
he  came  to  his  own  conclusion,  even  before  he  had  an  op¬ 
portunity  to  talk  with  or  hear  from  Dr.  Few,  that  that 
institution  was  “a  college  and  not  a  university.”  This  re¬ 
mark  and  his  selection  of  Duke  University  indicate  that 
he  finally  decided  that  his  muesum  project  should  be 
located  at  an  influential  southern  university,  instead  of  a 
small  college  which  was  then  and  is  now  in  the  process  of 
being  built.  This  contention  is  also  entirely  consistent  with 
the  statement  contained  in  the  opinion  of  this  Court,  which 
had  not  had  an  opportunity  to  see  testator’s  letter  to  Dr. 
Few,  to  the  effect  that  “he  (testator)  indicated  that  the 
seat  of  his  enterprise  should  be  a  university ,  with  its  well- 
known  accompaniment  of  students,  instructors,  research 
and  publication  facilities,  permanence  of  administration 
and  of  educational  purposes.”  (Emphasis  supplied) 

The  record  indictates  that  originally  Rollins  College  was 
founded  as  a  preparatory  school,  although  for  many  years 
it  also  offered  work  of  standard  college  grade.  The  pre¬ 
paratory  features  were  discontinued  in  1920,  and  the  last 
class  of  that  type  graduated  in  1924.  (App.  32)  The  an¬ 
nual  gross  income  of  the  college  ranged  from  about 
$74,000.00  in  1920  to  $163,600.00  in  1924,  and  the  college  had 
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an  operating  deficit  for  the  years  1920, 1921, 1922  and  1923. 
Dr.  Holt  became  President  of  the  college  in  1925,  and  some 
years  later  the  statement  was  made  by  the  officials  of  the 
institution  that  in  1925  it  had  reached  the  point  “when  it 
had  to  be  reborn  or  die.”  (Rollins  College  Exhibit  F.) 

The  Rollins  College  Catalogue  for  1944  (Exhibit  K,  pp. 
19-20)  shows  that  from  1925  to  1937  ten  new  buildings  were 
erected  on  the  campus.  In  1937  the  gross  income  of  the 
college  was  $509,786.12  and  the  college  had  an  operating 
surplus  of  $41,436.12.  The  foregoing  figures  are  taken  from 
Rollins  College  Application  and  Report,  Exhibit  5(a),  page 
84. 

Thus,  the  record  presented  to  the  trustees  clearly  sup¬ 
ports  the  view  of  the  testator  that  Dr.  Holt  was  largely  re- \ 
sponsible  for  the  growth  of  the  college,  and  that  under  the 
circumstances  the  testator  felt  in  1937  that  its  small  endow-\ 
ment  did  not  offer  real  assurance  of  sufficient  financial  sta- 
bilty  to  guarantee  permcmency  and  to  prevent  the  decline 
of  the  college  as  a  center  of  culture. 

As  previously  indicated,  the  testator  in  his  letter  to  Dr. 
Few  of  May  10,  1937,  stated  that  the  endowment  of  Rollinsj 
College  was  small.  The  record  shows  (App.  44)  that  the 
endowment  income  in  1937  was  about  $41,000.00,  and  that] 
in  1944  it  had  decreased  to  approximately  $27,000.00. 

The  record  further  shows  (App.  42)  that  despite  annua} 
donations  averaging  approximately  $100,000  for  use  in  th^ 
normal  operations  of  the  college,  Rollins  College  had  an  op+ 
erating  loss  of  $83,443.39  for  the  six-year  period  from  194Q 
to  1945,  inclusive,  and  the  operating  deficit  in  1943 
amounted  to  $41,140.29. 

The  certified  public  accountant  who  examined  the  finani 
cial  records  stated  (App.  253) :  “The  cash  position  of  Roh 
lins  College  as  of  June  30, 1945,  was  unstable  and  operations 
during  this  period  were  financed  to  a  large  extent  through 
donations  and  borrowings.”  The  accountant’s  comments 
on  the  financial  position  of  both  institutions  appear  in  the 
Appendix  (244-253). 
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CONCLUSION. 

The  testator  directed  the  trustees  to  carry  out  the 
spirit  of  his  intentions  as  expressed  in  his  will  and  as 
expressed  to  them  by  other  means.  It  is  conceded  that 
they  have  fairly,  impartially  and  intelligently  performed 
their  task.  Their  report  represents  a  conscientious  dis¬ 
charge  of  the  duties  imposed  upon  them  by  the  will  and 
expresses  what  they  deem  to  be  the  spirit  of  the  testator’s 
intentions,  based  upon  his  will,  his  writings,  his  conversa¬ 
tions  with  the  trustees  and  the  facts  gathered  by  the 
trustees  in  the  course  of  their  investigations  and  studies 
conducted  pursuant  to  Mr.  Justice  Bailey’s  judgment  of 
March  13,  1944. 

Nevertheless,  without  even  having  examined,  according 
to  his  own  admission,  the  data  assembled  by  the  trustees, 
the  lower  Court  concluded  as  a  matter  of  law  that  to  accept 
the  recommendations  of  the  trustees  “would  not  carry  out 
the  spirit  of  the  testator’s  intentions  as  expressed  in  his 
will  and  as  expressed  to  the  trustees  by  other  means.” 
(App.  123)  (Emphasis  supplied) 

It  is  respectfully  submitted  that  the  lower  Court  errone¬ 
ously  substituted  its  judgment  for  the  judgment  of  the 
trustees,  both  as  to  the  facts  and  as  to  the  applicable  prin¬ 
ciples  of  law,  and  that  its  judgment  should  be  reversed, 
with  instructions  to  designate  The  University  of  North 
Carolina  as  the  site  for  the  William  Hayes  Ackland  Me¬ 
morial  Art  Museum. 

Respectfully  submitted, 

John  E.  Larson, 

Attorney  for  Edson  B.  Olds,  Jr., 
and  the  American  Security  and 
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IN  THE 


United  States  Court  of  Appeals 


District  op  Columbia. 


No.  9711. 


The  University  of  North  Carolina,  Appellant , 

v. 

Rollins  College,  Appellee. 


Appeal  from  the  District  Court  of  the  United  States  for 

the  District  of  Columbia. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

The  District  Court  of  the  United  States  for  the  District 
of  Columbia  entered  a  judgment  on  July  25,  1947,  desig¬ 
nating  Rollins  College,  rather  than  the  University  of  North 
Carolina,  as  the  site  for  the  William  Hayes  Ackland  Memo¬ 
rial  Art  Museum  and  to  administer  the  trust  provisions  of 
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the  will  of  William  Hayes  Ackland  therein  directed  to  be 
administered  by  Duke  University.  (App.  124)  This  appeal 
by  the  University  of  North  Carolina  is  from  said  final 
judgment  of  July  25,  1947.  The  Trustees  under  the  Ack¬ 
land  will  have  also  taken  an  appeal  from  said  judgment. 

The  jurisdiction  of  the  District  Court  is  supported  by 
Title  11,  Sections  301,  305,  306,  and  325  of  the  Code  of  the 
District  of  Columbia  (1940  Ed.).  This  Court  has  juris¬ 
diction  upon  appeal  by  virtue  of  Title  17,  Section  101,  of 
said  Code. 

STATEMENT  OF  THE  CASE. 

|  William  Hayes  Ackland  died  testate  in  the  District  of 
Columbia  on  February  16,  1940.  In  his  last  will,  dated 
November  10,  1938,  after  making  certain  specific  bequests 
of  items  of  tangible  personal  property,  he  bequeathed  the 
entire  remainder  of  his  estate  of  approximately  $1,384,399 
to  Edson  B.  Olds,  Jr.,  and  the  American  Security  and  Trust 
Company,  as  Trustees,  with  directions  that  they  use  not  to 
exceed  $300,000  of  the  corpus  for  the  construction  of  a  me¬ 
morial  art  museum  on  the  campus  of  Duke  University.  The 
balance  of  the  corpus  was  to  be  invested  and  the  income 
therefrom  used,  first,  to  pay  certain  comparatively  minor 
bequests,  and,  secondly  and  mainly,  for  the  maintenance  and 
enlargement  of  the  art  museum.  The  will  contained  a  provi¬ 
sion  in  Item  I  thereof,  urging  the  trustees  “to  carry  out  as 
nearly  as  possible  the  spirit  of  my  intentions  as  expressed 
herein  and  as  may  be  expressed  to  them  by  other  means.” 
It  also  contained  a  provision  in  Item  VII  giving 
the  Trustees  full  and  complete  discretion  in  connec¬ 
tion  with  the  administration  of  the  trust  estate  “and  in 
carrying  out  the  directions  hereinabove  contained,”  and  a 
further  provision  in  Item  VH  directing  that  the  trustees’ 
decision  “in  regard  to  any  matter  arising  out  of  their  ad¬ 
ministration  shall  be  binding  and  conclusive  upon  all  con¬ 
cerned”.  (App.  170,  176) 

Duke  University  rejected  all  of  the  benefits  and  responsi¬ 
bilities  under  the  will,  with  the  result  that  the  trust  pro- 
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visions  of  the  will  could  not  be  carried  into  effect  exactly 
as  written.  In  the  litigation  that  followed,  and  which  was 
begun  by  the  heirs  of  the  decedent,  it  was  decided  by  this 
Court  on  October  11, 1943  {Noel  v.  Olds,  78  App.  D.  C.  155; 
138  F.  (2d)  581),  that  the  testator’s  principal  or  primary 
purpose  in  making  provision  for  the  construction,  mainte¬ 
nance  and  enlargement  of  an  art  museum  on  the  campus 
of  Duke  University  was  a  general  charitable  one  to  advance 
the  cause  of  art  in  the  South,  that  said  purpose  could  be 
served  just  as  well  by  locating  the  museum  at  some  other 
Southern  University  or  college  and  that,  accordingly,  the 
trust  provisions  of  the  will  should  be  carried  into  effect 
by  application  of  the  doctrine  of  judicial  cy  pres  and  in 
such  a  manner  as  to  carry  out  the  spirit  of  testator’s  in¬ 
tentions  expressed  in  his  will  and  as  expressed  to  the 
Trustees  by  other  means. 

In  accordance  with  said  decision  of  this  Court,  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Colum¬ 
bia,  through  Justice  Bailey,  entered  a  judgment  on  March  j 
13,  1944,  in  which  it  was  provided,  in  paragraph  5  thereof, 
that  the  Trustees  should  conduct  an  investigation  and  re¬ 
port  back  to  the  lower  court,  with  their  recommendations, 
all  of  the  facts  deemed  pertinent  by  them  to  a  determina¬ 
tion  by  the  Court  as  to  whether,  in  order  to  carry  out  the 
spirit  of  the  testator’s  intentions  as  expressed  in  his  will 
and  as  expressed  to  the  Trustees  by  other  means,  the  Uni¬ 
versity  of  North  Carolina  or  Rollins  College,  or  either  of 
said  institutions,  should  be  named  in  the  place  of  Duke 
University  as  the  site  for  the  museum  and  to  administer) 
the  educational  and  charitable  trust  provisions  of  dece¬ 
dent’s  will  therein  directed  to  be  administered  by  Duke 
University  (App.  4).  The  Trustees,  acting  pursuant  tci 
these  directions,  spent  many  months,  extending  over  4 
period  of  approximately  two  years,  in  carefully  investigatj 
ing  the  matter,  in  gathering  written  factual  data  and  otheif 
knowledge,  in  visiting  the  University  of  North  Carolin4 
and  Rollins  College  as  well  as  other  institutions  which 
might  benefit  by  the  location  of  the  museum  at  either  oi 
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these  schools,  in  assembling,  correlating  and  analyzing  the 
evidence  and  factual  knowledge  thus  acquired,  and  in  pre¬ 
paring  their  report. 

The  report  was  filed  with  the  Court  below  on  November 
20,  1946,  and  in  said  report,  after  setting  forth  in  some 
detail  the  principal  facts  deemed  pertinent  by  the  Trustees 
to  a  determination  of  the  cause,  the  Trustees  recommended 
that  the  University  of  North  Carolina  be  named  in  the 
place  and  stead  of  Duke  University  (App.  5-47).  Among 
the  more  important  facts  disclosed  in  the  Trustees’  investi¬ 
gation,  and  which  provided  the  principal  basis  for  the  con¬ 
clusions  reached  and  recommendation  made,  were  the  fol¬ 
lowing: 

1.  In  the  year  1934  the  testator  discussed  at  length  with 
Edson  B.  Olds,  Jr.,  one  of  the  Trustees,  his  plan  and  purpose 
to  dedicate  the  great  bulk  of  his  estate  at  death  to  the 
advancement  of  the  cause  of  art  in  the  South  by  the  estab¬ 
lishment,  maintenance,  and  enlargement  of  an  art  museum 
at  some  Southern  college  or  university.  He  made  it  very 
clear  to  Mr.  Olds  in  the  course  of  their  various  conversa¬ 
tions  resecting  the  matter  that  in  the  selection  of  such 
an  institution  his  paramount  concern  was  that  it  be  finan¬ 
cially  strong  and  stable  so  as  to  insure  its  permanence,  and 
that  it  be  located  in  a  section  of  the  South  not  likely  to 
decline  as  a  center  of  culture.  It  was  because  of  this  desire 
and  concern  of  the  testator,  and  his  belief  that  Duke  Uni¬ 
versity  fully  possessed  these  essential  qualities,  that  he 
decided  upon  Duke.  (App.  15-16).  Acting  pursuant  to  this 
decision,  he  executed  a  will  on  May  4,  1936,  providing  for 
the  establishment  of  the  museum,  and  in  said  will  named 
Duke  University  as  his  first  choice  as  a  site  for  it,  with 
the  University  of  North  Carolina  as  second  choice  and 
Rollins  College  as  his  third  choice.  (App.  160,  166).  Ap¬ 
proximately  2 Y2  years  later,  November  10,  1938,  he 
changed  the  1936  will  by  executing  his  last  will.  (App. 
169).  In  said  last  will  he  named  Duke  University  alone, 
and  eliminated  the  names  of  both  the  University  of  North 
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Carolina  and  Rollins  College — said  change  having  been 
made  at  the  request  of  the  President  of  Duke  University I 
who  assured  him  that  Duke  would  surely  accept  and  that 
accordingly  there  was  no  need  for  a  second  or  third  choice., 
In  his  last  will,  as  well  as  in  his  earlier  will  of  1936,  he 
named  Mr.  Olds  as  one  of  the  Trustees  (together  withi 
the  corporate  trustee,  American  Security  and  Trust  Com¬ 
pany),  and  as  previously  pointed  out,  included  a  provision| 
urging  the  Trustees  “to  carry  out  as  nearly  as  possible  the 
spirit  of  my  intentions  as  expressed  herein  and  as  mayl 
be  expressed  to  them  by  other  means,”  and  granting  them 
full  and  complete  discretion  “in  carrying  out  the  directions 
hereinabove  contained.” 

2.  In  connection  with  their  investigation,  the  Trustees] 


having  in  mind  the  testator’s  desires  that  his  general  char¬ 
itable  purpose  be  accomplished  at  a  financially  stable  instil 
tution  and  at  one  not  likely  to  decline  as  a  center  of 
Southern  culture,  made  a  careful  study  and  analysis  ox 
the  financial  condition  and  cultural  standing,  as  well  as 
the  outlook  for  the  future  in  these  respects,  of  the  Univerl 
sity  of  North  Carolina  and  Rollins  College.  They  found 
that  the  University  of  North  Carolina  is  financially  strong 
and  stable,  that  the  State  of  North  Carolina  is  its  per¬ 
petual  sponsor  and  the  virtual  guarantor  of  its  continued 
financial  strength  and  permanence,  and  that  it  is  located 
in  an  outstanding  educational  center  of  the  South  not 
likely  to  decline  as  a  center  of  culture  (App.  28-31).  Witt 
respect  to  Rollins  College,  they  found  that  it  is  an  en¬ 
dowed  college,  but  that  the  endowments  are  small;  and 
they  indicated  that  its  financial  position  is  not  sufficiently 
strong  and  sound  as  to  assure  its  permanence.  (App.  41- 
42,  248-253).  They  also  found  that  the  section  of  the 
South  where  Rollins  College  is  located  is  not  as  outstand¬ 
ing  a  center  of  Southern  education  and  culture  as  tl*e 
section  of  the  South  where  the  University  of  North  Caro¬ 
lina  is  located.  (App.  45).  They  were  aware,  also,  that 
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prior  to  the  time  when  he  made  his  last  will  the  testator 
had  manifested  concern  relative  to  the  financial  stability 
and  permanence  of  Rollins  College,  and  had  mentioned  in 
writing  that  its  endowments  were  small  and  that  he  re¬ 
garded  its  progress  and  advancement  as  due  largely  to 
the  work  and  influence  of  one  man,  its  President,  Hamil¬ 
ton  Holt,  to  whom  he  referred  as  being  an  able  executive 
but  “not  immortal”.  (App.  185) 

3.  The  Trustees  found  in  the  course  of  their  investiga¬ 
tion  that  the  University  of  North  Carolina  very  closely 
resembles  the  University  named  by  the  testator  as  the  site 
for  his  museum.  They  found  on  this  point  that  Duke  Uni¬ 
versity  and  the  University  of  North  Carolina  are  located 
only  eight  miles  apart  in  the  same  center  of  Southern  cul¬ 
ture,  that  the  two  institutions  are  about  the  same  size 
and  that  they  are  very  similar  as  regards  financial  sta¬ 
bility,  standing,  faculty,  educational  standards,  educational 
activities,  purposes  and  facilities.  (App.  28,  217)  With 
respect  to  Rollins  College  they  found  that  it  is  an  entirely 
different  type  of  institution  from  the  institution  named 
by  the  testator  as  his  choice,  that  it  is  located  in  an  en¬ 
tirely  different  section  of  the  South,  and  bears  less  simi¬ 
larity  to  Duke  in  size,  standing,  financial  stability,  cul¬ 
tural  influence,  educational  standards,  purposes  and  fa¬ 
cilities  than  does  the  University  of  North  Carolina  (App. 
44). 

4.  The  Trustees  found  that  the  average  enrollment  of 
the  University  of  North  Carolina  in  normal  times  is  be¬ 
tween  3,500  and  4,000  students  in  the  regular  sessions  and 
between  2,000  and  2,500  in  the  summer  sessions;  and  that 
these  students,  who  would  be  the  principal  beneficiaries  of 
a  museum  located  at  that  point,  for  the  most  part  come 
from  the  South  (App.  20-21,  215).  At  Rollins  College, 
on  the  other  hand,  it  was  found  that  of  382  students  in  at¬ 
tendance  during  the  year  1944-1945  a  total  of  178  came 
from  Northern  and  Western  states,  the  District  of  Colum- 
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bia  and  foreign  countries,  that  abont  100  came  from  Whi¬ 
ter  Park,  where  Rollins  is  located,  and  nearby  places,  and 
that  only  39  students  came  from  all  of  the  States  in  th(e 
South  combined  outside  of  Florida  (App.  34,  216). 

5.  It  was  found  that  the  cost  of  attending  the  University 

of  North  Carolina  for  the  year  1943-1944,  including  boai^d 
and  room,  was  about  $600  for  residents  of  North  Carolina 
and  between  $700  and  $800  for  non-residents.  It  was  found 
further  that  there  are  substantial  opportunities  for  sty- 
dent  aid  in  the  form  of  self-help  (jobs)  and  in  the  form 
of  scholarships  (App.  26).  At  Rollins  College  it  was 
found  that  the  cost  to  students  was  approximately  twiie 
as  much  as  at  the  University  of  North  Carolina  or  from 
$1,200  to  $1,345  per  student  (App.  40).  ! 

6.  It  was  found  by  the  Trustees  that  the  University 
of  North  Carolina  press,  which  is  one  of  the  facilities  of 
the  University,  provides  an  excellent  medium  for  the  pub¬ 
lication  of  worthwhile  works,  including  those  of  art— 
whereas  there  is  no  college  press  at  Rollins  College.  (A^p. 
23,  34,  208) 

7.  It  was  found  that  there  is  an  active  and  regularly 
operated  summer  school  at  the  University  of  North  Caro¬ 
lina  with  a  normal  attendance  of  from  2,000  to  2,500  stu¬ 
dents,  thereby  making  the  facilities  of  an  art  museum  lo¬ 
cated  at  that  place  available  to  the  students  the  year  round, 
whereas  there  is  no  summer  school  at  Rollins  College  in 
normal  times.  It  was  found  also  that  art  courses  ^.re 
taught  in  the  summer  school  (App.  20,  24-5,  34). 

8.  The  Trustees  found  that  there  is  an  outstanding 
graduate  school  at  the  University  of  North  Carolina  and 
that  it  is  possible  to  pursue  courses  in  art  in  the  graduate 
school  and  secure  a  graduate  degree  in  art,  whereas  at  Rol¬ 
lins  College  there  is  no  graduate  school.  (App.  21,  24,  34) 

9.  The  Trustees  found  that  an  important  adjunct  of  tye 
University  of  North  Carolina  and  a  facility  which  re- 
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suits  in  the  spread  of  its  influence  and  usefulness  through¬ 
out  the  State  and  beyond  its  borders  is  the  Extension  Divi¬ 
sion.  They  found  that  its  activities  are  carried  on  by 
means  of  correspondence  instruction,  extension  classes, 
radio  programs,  extension  library  service,  community  dra¬ 
matics  and  the  like.  It  was  found  further  that  the  library 
extension  service,  which  is  one  of  the  component  parts  of 
the  Extension  Division,  has  for  more  than  a  quarter  of  a 
century  spread  the  news  by  print,  correspondence,  and 
voice  that  the  art  facilities  of  the  University  of  North 
Carolina  are  available  to  individuals  and  groups  through¬ 
out  the  country  and  that  they  may  borrow  by  mail  what¬ 
ever  the  library  has  for  lending.  It  was  found  that 
thousands  of  persons  take  advantage  of  this  offer  each  year 
and  further  that  the  Extension  Division,  in  cooperation 
with  the  Art  Department,  each  year  sponsors  an  art  con¬ 
test  for  the  public  schools  of  North  Carolina  (App.  23). 
With  respect  to  Rollins  College  it  was  found  that  the  cause 
of  art  in  the  South  could  not  be  served  through  this  me¬ 
dium,  since  the  college  has  no  Extension  Division  (App. 
34:). 

10.  It  was  found  that  the  Trustees  of  the  University  of 
North  Carolina,  as  the  governing  body  of  that  institution, 
were  deeply  and  enthusiastically  interested  in  the  advance¬ 
ment  of  the  cause  of  art  in  the  South  through  the  con¬ 
struction  and  enlargement  of  an  art  museum  at  the  Uni¬ 
versity  of  North  Carolina,  and  that  by  a  resolution  dated 
June  4,  1946,  the  Trustees  of  the  University  made  it  a 
matter  of  record  that  they  also  favored  the  continuing 
future  enlargement  and  expansion  of  the  University’s  col¬ 
lection  of  art  and  art  facilities  generally  (App.  27,  223). 
Furthermore,  the  Legislature  of  North  Carolina,  by  a 
special  enactment,  manifested  its  interest  in  this  proj¬ 
ect  and  specifically  authorized  and  empowered  the  Trus¬ 
tees  of  the  University  to  accept  the  trust  provisions  of 
the  Ackland  will  and  carry  them  into  effect  in  accordance 
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with  their  terms,  in  the  event  the  campns  of  the  Uni¬ 
versity  of  North  Carolina  is  designated  as  a  site  for  the 
William  Hayes  Ackland  Memorial  Art  Museum  (App. 
59-60). 

11.  In  addition  to  the  above,  the  Trustees  found  from 
the  evidence  collected  and  knowledge  acquired  during 
their  investigation  that  the  University  of  North  Carolina 
and  Rollins  College  each  have  separate  art  departments 
and  small  art  galleries  or  museums,  that  an  active  inter¬ 
est  in  art  and  art  activities  is  manifested  at  each  insti¬ 
tution,  that  although  the  art  department  at  Rollins  Col¬ 
lege  was  established  before  that  at  the  Universiy  of  North 
Carolina,  art  courses  were  taught  at  the  University  of 
North  Carolina  long  before  a  separate  department  was 
established,  that  the  Art  Department  at  the  University 
of  North  Carolina  (established  in  1936)  is  in  a  state  of 
growth  and  development,  that  between  25  and  40  art  courses 
are  taught  in  the  Art  Department  of  the  University  of 
North  Carolina  and  approximately  25  at  Rollins  College, 
and  that  many  visitors  come  to  each  institution  each  year 
to  attend  important  events,  including  art  exhibits  (AppJ 
22-4,  32-39).  | 

After  the  report  of  the  Trustees  had  been  filed  with  the 
Court  below  on  November  20,  1946,  Rollins  College,  Ap¬ 
pellee,  filed  with  said  Court  exceptions  and  objections  t<j 
the  report  and  recommendations  of  the  Trustees.  (App. 
50)  The  University  of  North  Carolina  then  filed  a  motion 
for  judgment  ratifying  and  confirming  the  report  of  the 
Trustees.  (App.  55) 

The  case  came  on  for  argument  before  the  lower  court 
on  June  17,  1947.  In  the  course  of  the  argument  it  soon 
became  apparent  that  the  court  was  attaching  some  impor¬ 
tance  to  a  statement  in  the  trustees ’  report  that  at  th^ 
University  of  North  Carolina  “A  total  of  66  different  stu¬ 
dents  were  enrolled  in  art  courses  during  the  last  normal 
year  before  the  war,  1940-1941.’  ’  (App.  24)  Justice  Holtz- 


10 


off  made  it  clear  that  this  statement  indicated  to  him  that 
art  was  a  very  minor  and  incidental  activity  at  the  Uni¬ 
versity  of  North  Carolina  (App.  117,  120-121).  When  it 
thus  became  known  that  importance  was  being  attached 
to  this  point,  the  Court’s ’s  attention  was  promptly  called 
to  the  fact  that  the  figure  of  66  was  misleading  if  not 
actually  incorrect  and  that  other  evidence  of  record  a/nd 
which  was  considered  by  the  Trustees  in  preparing  their 
report  and  arriving  at  their  conclusions  showed  that  there 
were  more  than  300  different  students  taking  art  courses 
at  the  University  of  North  Carolina  during  1940-1941 
(App.  107,  198-199). 

The  lower  Court  also  made  it  clear  during  the  course  of 
the  argument  that  very  great  and  apparently  dominant 
importance  was  being  attached  to  statements  alleged  to 
have  been  made  by  the  testator  in  1937  to  the  effect  that 
he  had  eliminated  the  University  of  North  Carolina  and 
that  Rollins  College  was  his  second  choice  (App.  91,  118). 
In  this  connection  particular  emphasis  was  placed  upon  a 
letter  which  the  testator  had  written  to  Ur.  Few,  Presi¬ 
dent  of  Duke  University  on  May  10,  1937,  in  which  he 
stated : 

“  After  going  through  a  list  of  colleges  in  southern 
states  (my  birthplace),  my  choice  narrows  down  to 
i  Rollins  College  and  Duke  University.  Until  my  re¬ 
rent  visit  to  Duke,  I  was  in  favor  of  Rollins,  which 
i  President  Hamilton  Holt  has  raised  from  insignifi¬ 
cance  to  the  foremost  educational  institution  of  Flor- 
i  ida ;  but  the  endowment  is  small  and  President  Holt  is 
not  immortal.” 

The  Court’s  attention  was  invited  to  the  fact  by  counsel 
for  the  University  of  North  Carolina  that  at  the  time  this 
letter  was  written  the  testator  had  in  effect  the  will  he 
had  executed  on  May  4,  1936,  wherein  he  named  Duke 
University  as  his  first  choice,  the  University  of  North 
Carolina  as  his  second  choice,  and  Rollins  College  as  his 
third  choice;  that  although  the  testator  was  an  old  man 
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and  in  ill  health  at  that  time,  he  nevertheless  left  that 
will  in  effect  for  18  months  after  writing  the  letter  of 
May  10,  1937,  without  changing  a  word  of  it;  that  a  will 
must  be  presumed  to  represent  the  final  and  accurate 
expression  of  the  testator’s  wishes  respecting  his  estate 
until  its  terms  are  changed;  that  when  he  made  a  new  will 
on  November  10,  1938,  and  eliminated  the  University  of 
North  Carolina  he  likewise  and  at  the  same  time  elimi¬ 
nated  Rollins  College;  and  that  this  change  in  his  will 
was  not  made  because  of  any  feeling  of  ill  will  toward 
either  the  University  of  North  Carolina  or  Rollins  College 
but  because  he  had  been  importuned  by  the  President  of 
Duke  University  to  make  a  change  and  name  Duke  alone 
(App.  89-91). 

The  Trustees’  report  contained  no  findings  with 
reference  to  this  letter  of  May  10,  1937,  apparently  be¬ 
cause  it  was  not  regarded  as  important  or  even  pertinent 
to  a  determination  of  the  case.  That  such  position  on  the 
part  of  the  trustees  was  justified  will  be  shown  herein¬ 
after  in  this  brief  under  the  heading  “Argument.” 

At  the  close  of  the  hearing  in  the  lower  court,  Justice 
Holtzoff  rendered  his  opinion  to  the  effect  that  Rollins 
College  be  named  in  the  place  of  Duke  University  as  the 
site  for  the  Williams  Hayes  Ackland  Memorial  Art  Mu¬ 
seum  and  to  administer  the  charitable  trust  provisions  of 
decedent’s  will  therein  directed  to  be  administered  by 
Duke  University  (App.  116).  In  the  opinion  the  Justice! 
stated  (as  he  also  had  stated  from  the  bench  during  the 
argument)  that  the  Trustees  had  performed  their  func¬ 
tions  thoroughly,  fairly  and  impartially,  that  their  report 
was  “exceedingly  helpful”,  and  that  he  was  going  td 
accept  all  of  the  findings  of  fact  as  contained  in  theiif 
report  (App.  110,  116-117).  However,  when  the  judgment 
was  subsequently  entered  on  July  25, 1947,  Justice  Holtzoff 
in  his  accompanying  findings  of  fact  and  conclusions  of  law 
(App.  119),  failed  to  include  most  of  the  findings  con¬ 
tained  in  the  Trustees’  report,  and  it  was  apparent  from 
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the  findings  he  did  make  and  from  the  conclusions  he 
reached  that  he  had  completely  disregarded  all  except  a 
very  few  of  the  Trustees’  findings.  As  a  matter  of  fact, 
it  was  clear  that  his  decision  had  been  in  part  predicated 
on  his  finding  that  there  were  only  66  students  taking 
art  courses  at  the  University  of  North  Carolina  in  1940- 
1941  (although  he  had  been  advised  during  the  argument 
that  such  was  not  the  fact  and  that  there  were  more  than 
300  such  students),  and,  to  a  very  large  and  perhaps  domi¬ 
nant  extent,  upon  statements  made  or  alleged  to  have  been 
made  by  testator  in  1937  to  the  effect  that  his  choice  had 
narrowed  down  to  Duke  and  Rollins  College.  The  Court’s 
findings  of  fact  were  made  without  examining  the  evidence 
gathered  by  the  Trustees  and  upon  which  their  report 
was  based,  although  said  evidence  had  been  made  a  part 
of  the  record  in  the  case  (App.  96,  147). 

This  appellant  then  filed  a  motion  pursuant  to  Rule 
52(b)  of  the  Federal  Rules  of  Federal  Procedure  for 
amendment  of  the  Court’s  findings  of  fact,  for  additional 
findings  and  for  amendment  of  the  conclusions  of  law  and 
judgment  (App.  125).  In  this  motion,  as  well  as  in  the 
hearing  on  the  motion,  which  took  plaee  October  3,  1947, 
the  Court’s  attention  was  again  called  to  the  fact  that  the 
statement  in  the  Trustees’  report  that  there  were  only  66 
students  taking  art  courses  at  the  University  of  North 
Carolina  in  1940-1941  was  misleading;  that  properly  in¬ 
terpreted  it  represented  a  statement  of  the  average  num¬ 
ber  of  students  over  the  five  periods  into  which  the  year 
was  divided,  and  who  took  art  courses  in  the  Art  Depart¬ 
ment  alone  during  that  year ;  that  there  were  a  large  num¬ 
ber  of  students  at  the  University  who  took  art  courses  in 
departments  other  than  the  Art  Department;  and  that  there 
were  in  fact  a  total  of  504  different  and  separate  students 
who  took  art  courses  at  the  University  of  North  Carolina 
during  1940-1941  (App.  130-131,  141-143,  148-151).  How¬ 
ever,  the  Court  refused  to  amend  its  findings  on  this  point. 
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The  lower  Court  was  also  requested  both  in  the  motion 
and  in  the  argument  on  the  motion  to  include  in  its  findings 
of  fact  all  of  the  findings  as  contained  in  the  Trustees!’  re¬ 
port  (App.  127,  143-147).  The  Court  refused  to  do  so,  and 
stated  that  the  only  findings  in  the  trustees 7  report  that 
were  regarded  by  the  Court  as  important  to  a  deterniina- 
ion  of  the  case  had  been  included  in  its  findings  of  fact , 
and  that  all  of  the  findings  in  the  Trustees ’  report  that 
had  been  omitted  in  the  Court's  findings  of  fact  were 
omitted  because  they  were  regarded  as  irrelevant  ip  a 
determination  of  the  case  (App.  147). 

The  lower  Court  denied  this  appellant’s  motion  for 
amendment  of  the  findings  of  fact,  for  additional  findings  of 
fact  and  for  amendment  of  the  conclusions  of  law  ^nd 
judgment  (App.  155),  whereupon  this  appeal  was  taken 
from  the  judgment  of  the  lower  Court. 

In  addition  to  this  appeal,  a  separate  appeal  from  the 
judgment  also  has  been  taken  by  Edson  B.  Olds,  Jr.,  hnd 
the  American  Security  and  Trust  Company,  Trustee. 


STATEMENT  OF  POINTS. 

i 

1.  The  Court  erred  in  failing  to  adopt  the  conclusions 
and  recommendations  of  the  Trustees  as  contained  in  th^ir 
report,  said  report  having  been  made  after  months  spent 
in  the  collection,  analysis  and  evaluation  of  pertinent  fac¬ 
tual  data,  all  pursuant  to  and  in  accordance  with  direc¬ 
tions  of  the  District  Court  as  contained  in  judgment  of 
March  13,  1944,  and  in  conformity  with  the  requirements 
in  the  testator’s  last  will  that  the  Trustees  carry  out  as* 
nearly  as  possible  the  spirit  of  his  intentions  as  expressed 
therein  and  as  expressed  to  the  Trustees  by  other  means. 

2.  The  Court  erred  in  concluding  that  the  only  findings 
as  contained  in  the  Trustees’  report  which  aTe  necessary 
and  important  to  a  determination  of  this  cause  are  those 
included  in  the  Court’s  findings  of  fact,  and  that  all  of 
the  findings  in  the  Trustees’  report  which  the  Court  h^s 
not  included  in  its  findings  of  fact  are  irrelevant  to  a 
determination  of  this  cause. 
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3.  The  Court  erred  in  basing  its  determination  in  this 
case  upon  information  and  considerations  that  were  not 
only  incomplete,  but  were  for  the  most  part  irrelevant 
and  erroneous,  and  in  denying  the  motion  of  the  Univer¬ 
sity  of  North  Carolina  for  amendment  of  the  Court’s  find¬ 
ings  of  fact,  for  additional  findings  of  fact  and  for  amend¬ 
ment  of  the  Court’s  conclusions  of  law  and  judgment. 

4.  The  Court  erred  in  holding  that  Rollins  College  was 
the  testator’s  second  choice  as  the  site  for  the  William 
Hayes  Ackland  Memorial  Art  Museum  at  the  time  he  made 
his  last  will,  and,  further,  in  holding  that  this  is  the  domi¬ 
nant  consideration  in  the  disposition  of  this  case  under 
the  doctrine  of  judicial  cy  pres . 

5.  The  Court  erred  in  holding  that  the  designation  of 
Rollins  College  as  the  site  for  the  William  Hayes  Ackland 
Memorial  Art  Museum  in  the  place  and  stead  of  Duke 
University  would  carry  out  the  spirit  of  the  testator’s  in¬ 
tentions  as  expressed  in  his  will  and  as  expressed  to  the 
Trustees  by  other  means,  and  would  constitute  a  proper 
application  of  the  doctrine  of  judicial  cy  pres  in  this  case. 

6.  The  Court  erred  in  holding  that  the  building  of  the 
William  Hayes  Ackland  Memorial  Art  Museum  on  the 
campus  of  the  University  of  North  Carolina  would  not 
carry  out  the  spirit  of  the  testator’s  intentions  as  ex¬ 
pressed  in  his  will  and  expressed  to  the  Trustees  by  other 
means,  and  in  failing  to  hold  that  the  placing  of  said 
museum  on  the  campus  of  the  University  of  North  Caro¬ 
lina  would  carry  out  the  spirit  of  the  testator’s  intentions 
as  expressed  in  his  will  and  expressed  to  the  Trustees  by 
other  means,  and  would  constitute  a  proper  application 
of  the  doctrine  of  judicial  cy  pres  in  this  case. 

1  7.  The  Court  erred  in  failing  to  name  the  University 
of  North  Carolina  in  the  place  and  stead  of  Duke  Univer¬ 
sity  as  the  site  for  the  William  Hayes  Ackland  Memorial 
Art  Museum,  and  to  administer  the  educational  and  char¬ 
itable  trust  provisions  of  the  decedent’s  will  therein  di¬ 
rected  to  be  administered  by  Duke  University. 
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SUMMARY  OF  ARGUMENT. 

The  testator’s  last  will  contained  provisions  which 
clearly  indicated  that  in  the  event  of  rejection  by  Duke  I 
University  of  all  benefits  and  responsibilities  under  the 
charitable  trust  provisions  of  said  will,  he  wanted  his 
trustees  to  have  the  principal  voice  in  selecting  a  substi¬ 
tute  for  Duke.  This  Court  recognized  that  such  is  the 
fact  in  its  prior  decision  in  this  case  of  October  11,  1943, 
Noel  v.  Olds ,  78  App.  D.  C.  155,  138  F.  (2d)  581,  and  stated 
therein  that  the  provision  in  the  testator’s  will  wherein 
he  urged  the  trustees  to  carry  out  the  spirit  of  his  intent 
tions  as  expressed  in  his  will  and  as  expressed  to  the 
trustees  by  other  means,  together  with  the  provision  vest1 
ing  in  the  trustees  “full  and  complete  discretion  in  con+ 
nection  with  the  administration  of  my  trust  estate  and  in 
carrying  out  the  directions  hereinabove  contained”,  conj- 
stituted  a  prevision  on  the  part  of  the  testator  that  Duke 
University  might  reject  “and  provision  for  course  to  be 
followed  by  his  Trustees  if  it  did.”  Justice  Bailey  like¬ 
wise  recognized  the  true  significance  of  the  above  provi¬ 
sions  of  the  will  and,  when  the  case  was  returned  to  thfe 
lower  Court,  entered  judgment  directing  the  trustees  (in¬ 
stead  of  a  Special  Master,  as  is  the  usual  practice  in  cy 
pres  cases)  to  conduct  an  investigation  and  make  findings 
and  recommendations  to  the  Court  relative  to  the  selec¬ 
tion  of  a  substitute  for  Duke  University.  In  failing  to 
adopt  the  conclusions  and  recommendations  of  the  Trus¬ 
tees,  which  were  made  after  months  of  painstaking  inves¬ 
tigation  and  study  of  factual  material,  and  which  were 
bona  fide  in  all  respects,  and  in  rejecting  as  unimportant 
and  irrelevant  all  but  a  very  few  of  the  findings  made  by 
them  without  even  examining  the  evidence  upon  which 
said  findings  and  recommendations  were  based,  the  lowjer 
Court  acted  contrary  to  the  terms  of  testator’s  will,  con¬ 
trary  to  the  decision  of  this  Court,  and  in  a  manner  which 
defeats  the  spirit  of  the  testator’s  intention  as 
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in  ills  will  and  as  made  known  to  the  trustees  by  other 
means. 

The  Court’s  findings  of  fact  upon  which  its  decision  is 
based,  in  addition  to  having  been  made  without  examining 
any  of  the  evidence,  are  of  such  a  character  as  to  indicate 
clearly  a  misconception  and  misunderstanding  on  the  part 
of  the  lower  Court  respecting  the  true  meaning  and  appli¬ 
cation  of  the  doctrine  of  judicial  cy  pres.  The  doctrine 
of  judicial  cy  pres ,  sometimes  called  the  doctrine  of  ap¬ 
proximation,  is  a  rule  of  construction  and  as  applied  to 
the  facts  of  this  case  means  that  the  general  charitable 
purpose  of  the  testator  to  advance  the  cause  of  art  in  the 
South  shall  not  fail  merely  because  Duke  University 
rejected,  but  that  the  testator’s  trust  property  shall,  as 
stated  by  this  Court,  be  “applied  to  purposes  as  nearly 
as  may  be  like  the  purposes  stated  by  him”.  Noel  v.  Olds , 
78  App.  D.  C.  155, 161, 138  F.  (2d)  581,  587.  Therefore,  the 
vital  question  for  determination,  and  which  the  lower  Court 
failed  completely  to  recognize,  is  whether  the  testator’s 
purpose  to  advance  the  cause  of  art  in  the  South  will  best 
be  served  by  locating  the  William  Hayes  Ackland  Memo¬ 
rial  Art  Museum  on  the  campus  of  the  University  of  North 
Carolina  or  on  the  campus  of  Rollins  College;  and  the 
findings  of  fact  as  contained  in  the  Trustees’  report  and 
which  the  Court  rejected  as  being  immaterial  and  irrele¬ 
vant  are  the  very  facts  which  are  most  pertinent  and 
important  to  a  proper  determination  of  this  question. 
Thus,  this  question  cannot  be  answered  adequately  or  sat¬ 
isfactorily  without  careful  consideration  of  such  factors  as 
(1)  the  attributes  possessed  by  Duke  University  which 
influenced  the  testator  in  his  determination  that  his  gen-* 
eral  charitable  purpose  would  best  be  served  by  locating 
his  museum  at  that  place,  (2)  the  similarity  to  Duke  Uni¬ 
versity,  in  respects  material  to  accomplishment  of  testa¬ 
tor’s  general  charitable  purpose,  of  the  institution  selected 
as  a  substitute  for  Duke,  (3)  the  financial  stability  and 
permanence  of  the  institution  selected,  (4)  the  nature  and 
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makeup  of  the  student  body  and  other  persons  to  be  bene¬ 
fited  and  whether  comprised  mainly  of  students  and  per¬ 
sons  from  throughout  the  South,  (5)  whether  the  cost  of 
attendance  at  the  school  designated  is  such  as  to  make  its 
facilities  available  to  students  in  the  South  generally,  eveji 
though  they  be  of  moderate  means,  or  whether  they  arp 
accessible  only  to  a  small,  select  group  of  comparatively 
wealthy  students,  (6)  whether  the  benefits  of  the  museum 
would  be  available  to  summer  school  students  as  well  as 
to  regular  school-year  students,  and  (7)  whether  they 
would  be  available  to  graduate  school  students  as  well  4s 
to  undergraduate  students.  The  lower  Court  rejected  ail 
such  considerations  as  being  immaterial  and  irrelevant, 
and  in  so  doing  failed  to  give  consideration  and  effect  to 
the  facts  which  are  most  pertinent  to  a  determination  of 
this  case  by  application  of  the  doctrine  of  judicial  cy  pres 
and  in  a  manner  which  should  carry  out  the  spirit  of  the 
testator’s  intentions  as  expressed  in  his  will  and  as  made 
known  to  the  Trustees  by  other  means. 

The  lower  Court  not  only  rejected  these  considerations 
but  went  further  and  based  its  decision  on  statements  and 
considerations  which  for  the  most  part  are  erroneous  and 
irrelevant  to  a  proper  determination  of  this  case.  Tlnjis, 
instead  of  construing  the  will  as  made  by  the  testator  so 
as  to  give  effect  as  nearly  as  possible  to  its  terms  a^d 
purposes,  particularly  the  dominant  general  charitable 
purpose,  the  lower  Court  sought  to  guess  what  testator’s 
second  choice  as  a  site  for  the  museum  would  have  been 
if  he  had  thought  Duke  might  reject  (which  clearly  he 
did  not)  and  to  dispose  of  his  trust  estate  on  that  basis — 
an  approach  not  permitted,  and  reliance  upon  considera¬ 
tions  entirely  irrelevant,  where  a  cy  pres  application  is 
involved.  In  rejecting  the  most  vital  findings  of  fact  as 
contained  in  the  trustees’  report,  in  relying  upon  imma¬ 
terial  and  erroneous  statements  and  considerations,  an4  in 
substituting  its  judgment  for  that  of  the  Trustee  without 
examining  the  evidence  upon  which  the  Trustees’  conblu- 
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sions  were  based,  the  lower  Court  acted  in  a  manner  which 
is  improper,  which  will  not  carry  out  the  spirit  of  the 
testator’s  intentions,  and  which  will  not  approximate  the 
testator’s  general  charitable  purpose  to  advance  the  cause 
of  art  in  the  South. 


ARGUMENT. 

L 

In  Refusing  to  Adopt  the  Conclusions  and  Recommenda¬ 
tions  of  the  Trustees,  the  Lower  Court  Acted  in  a 
Manner  Which  is  Contrary  to  Instructions  of  the  Tes¬ 
tator  Contained  in  His  Will,  and  to  the  Instructions 
of  This  Court  as  Contained  in  Its  Prior  Decision  in 
i  This  Case  Rendered  October  11,  1943. 

The  testator’s  last  will  in  which  he  named  Duke  Uni¬ 
versity  as  the  site  for  the  William  Hayes  Ackland  Memo¬ 
rial  Art  Museum,  contains  specific  provision  in  Item  I 
thereof  urging  his  Trustees  “to  carry  out  as  nearly  as 
possible  the  spirit  of  my  intentions  as  expressed  herein 
and  as  may  be  expressed  to  them  by  other  means”. 
(App.  170)  In  using  the  term  “spirit  of  my  intentions”, 
the  testator  quite  obviously  had  reference  to  his  principal 
and  primary  purpose  to  advance  the  cause  of  art  in  the 
South.  In  a  later  provision  of  the  will.  Item  VLL  (d)  (8), 
(App.  176)  he  gave  to  his  Trustees  “full  and  complete  dis¬ 
cretion  in  connection  with  the  administration  of  my  trust 
estate  and  in  carrying  out  the  directions  hereinabove  con¬ 
tained ” ;  also  in  the  same  paragraph  of  the  will  he  directed 
that  decisions  of  the  Trustees  “in  regard  to  any  matter 
arising  out  of  their  administration  shall  be  binding  and 
conclusive  upon  all  concerned (Emphasis  added). 

By  this  and  other  language,  the  testator  made  it  clear 
that  if  Duke  University  rejected  the  charitable  trust  pro¬ 
visions  of  the  will,  he  wanted  the  museum  to  be  located  on 
the  campus  of  some  other  Southern  institution,  and,  in 
such  event,  that  he  wanted  his  Trustees  to  assume  the 
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principal  role  in  selecting  the  substitute  for  Duke.  This 
Court  recognized  that  such  was  the  testator’s  desire  and 
in  its  decision  of  October  11,  1943,  Noel  v.  Olds ,  78  App. 
D.  C.  155, 162;  138  F.  (2d)  581,  588,  quoted  the  above  pro¬ 
visions  of  the  will  in  full  and  then  stated: 

“Here  is  express  language  directing  the  trustees  to 
look  to  other  sources,  well  known  both  to  testator  and 
the  trustees  to  guide  them  in  carrying  out  the  spirit 
of  his  intentions.  Such  language  would  be  without 
meaning  if  his  purpose  had  been  merely  to  make  a 
gift  to  Duke  University  as  a  single  beneficiary.  It 
seems  obvious,  instead,  that  here  was  prevision  of  the 
possibility  which  actually  eventuated  [rejection  by 
Duke]  and  provision  for  the  course  to  be  followed  by 
his  trustees  if  it  did.”  (Emphasis  added) 

Justice  Bailey  in  the  lower  Court  likewise  recognized 
the  true  significance  of  these  provisions  of  the  will.  Thus, 
when  the  case  was  remanded  to  the  lower  Court  for  action 
in  accordance  with  the  above-mentioned  opinion  of  this 
Court  of  October  11,  1943,  he  did  not  name  a  Special 
Master  to  conduct  an  investigation  and  make  recommen¬ 
dations  as  to  the  institution  to  be  named  in  the  place  of 
Duke  (which  is  the  course  usually  followed  in  cy  pres 
cases,  see  3  Scott,  Law  of  Trusts,  (1939),  Sec.  399) ;  in¬ 
stead,  he  directed  the  Trustees  to  perform  those  functions. 

The  following  statement  made  by  the  Supreme  Court 
in  Shelton  v.  King ,  229  U.  S.  90,  94-5  (1913)  seems  particu-l 
larly  applicable  under  the  facts  of  the  present  case: 

“It  is  a  settled  principle  that  trustees  having  the 
power  to  exercise  discretion  will  not  be  interfered) 
with  so  long  as  they  are  acting  bona  fide.  To  do  so| 
would  be  to  substitute  the  discretion  of  the  Court  for 
that  of  the  trustee.  Upon  the  same  and  even  stronger 
grounds  a  court  of  equity  will  not  undertake  to  con¬ 
trol  them  in  violation  of  the  wishes  of  the  testatorj 
To  do  that  would  be  to  substitute  the  will  of  the  Chan¬ 
cellor  for  that  of  the  testator.” 
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In  view  of  the  express  provision  in  Item  I  of  testator’s 
will  that  the  Trustees  shall  carry  ont  the  spirit  of  his  in¬ 
tentions,  and  the  provision  in  Item  VII  (d)  (8)  that  they 
shall  have  full  and  complete  discretion  “in  carrying  ont 
the  directions  hereinabove  contained”,  the  Conrt  below 
was  not  justified  in  rejecting  their  findings,  conclusions, 
and  recommendations  unless  they  abused  their  discretion 
by  making  findings,  and  arriving  at  conclusions  and  rec¬ 
ommendations,  that  were  clearly  erroneous  and  arbitrary 
and  which,  if  adopted,  would  result  in  defeat  of  the  testa¬ 
tor’s  general  charitable  purpose  to  advance  the  cause  of 
art  in  the  South.  There  is  not  the  slightest  indication 
or  suggestion  in  this  case  of  arbitrary  or  improper  action 
on  the  part  of  the  trustees.  Although  Justice  Holtzoff 
refused  to  give  effect  to  the  report  and  recommendations 
of  the  Trustees,  he  did  not  even  suggest  that  they  abused 
their  discretion  or  acted  arbitrarily;  on  the  contrary,  he 
stated  in  his  opinion  that  “the  trustees  appear  to  have 
performed  their  functions  not  only  thoroughly  but  also 
fairly  and  impartially”.  (App.  116-117)  It  seems  fair 
to  state  that  the  lower  Court,  after  only  a  cursory  con¬ 
sideration  of  the  matter,  usurped  the  discretion  lodged  by 
the  testator  in  his  trustees. 


n. 

The  Application  of  the  Doctrine  of  Judicial  Cy  Pres  in 
This  Case  Requires  the  Selection  of  an  Institution 
Where  the  Testator’s  General  Charitable  Purpose  to 
Advance  the  Cause  of  Art  in  the  South  Will  Be  Car¬ 
ried  Into  Effect  as  Nearly  as  Possible  in  Accordance 
With  His  Wishes  as  Expressed  in  His  Will  and  as 
1  Made  Known  to  His  Trustees  by  Other  Means. 

iThis  Court  stated  in  its  decision  of  October  11,  1943,  in 
this  case  that: 

“The  dominant  idea  in  the  mind  of  the  testator  was 
the  cause  of  art  in  the  South.  He  intended  that  the 
1  seat  of  his  enterprise  should  be  a  university,  with  its 
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well  known  accompaniment  of  students,  instructor^, 
research  and  publication  facilities,  permanence  of  ad¬ 
ministration  and  of  educational  purposes/  ’ 

| 

This  Court  further  recognized  that  in  applying  the  doc¬ 
trine  of  judicial  cy  pres  the  task  is  to  cause  the  trust  prop¬ 
erty  to  “be  applied  to  purposes  as  nearly  as  may  be  lik |e 
the  purposes  stated  by  him”.  This  statement  of  law,  and 
recognition  that  the  real  substance  and  dominant  purpose 
of  the  gift  is  adancement  of  the  cause  of  art  in  the  South, 
is  in  keeping  with  the  pronouncement  of  numerous  other 
Courts  where  application  of  the  doctrine  has  been  before 
them.  In  the  case  of  Sheldon  v.  Powell ,  99  Fla.  782,  794; 
128  So.  258,  263  (1930)  the  Supreme  Court  of  Florida 
defined  the  doctrine  as  follows: 

“The  cy  pres  rule  or  doctrine  is  this:  Where  a  tes¬ 
tator  in  his  will  evidences  a  general  intention  to  l^e 
executed  in  a  prescribed  manner,  if  such  intention 
cannot  be  executed  in  accordance  with  the  terms  bf 
the  will  it  may  be  done  with  as  close  proximity  to  the 
terms  of  the  will  as  is  reasonably  possible.  (Emphasis 
supplied). 

.  , 

The  rule  is  set  forth  by  the  Supreme  Judicial  Court  of 
Maine  in  Lynch  v.  South  Congregational  Parish  of  Ay- 
gust  a,  109  Me.  32,  28;  82  A.  432,  435  (1912),  in  this  manne^: 

“Cy  pres  is  a  judicial  rule  of  construction  applied 
to  a  will  by  which,  when  the  testator  evinces  a  gen¬ 
eral  charitable  intention  to  be  carried  into  effect  in  a 
particular  mode  which  cannot  be  followed,  the  words 
shall  be  so  construed  as  to  give  effect  to  the  general 
intention.  *  *  *  To  apply  the  doctrine,  the  court  must 
be  satisfied  that  some  other  object  may  be  found  An¬ 
swering  the  intention  of  the  donor  in  a  reasonable 
degree,  and  most  nearly  consonant  to  the  donor’s  gen¬ 
eral  charitable  purpose.”  (Emphasis  supplied). 

Again  in  the  case  of  Camp  v.  Presbyterian  Society  of 
Sachets  Harbor ,  173  N.  Y.  S.  581,  584  (N.  Y.  Sup.  (it., 
Equity  Term,  Jefferson  County,  1918),  the  Court  stated: 
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“This  selection  of  a  subject  for  the  charity  of  the 
testator  is  called  the  exercise  of  the  cy  pres  power  of 
the  court,  which  means  that  the  court  is  applying  the 
charity  proceeds  as  nearly  to  the  expressed  intention 
of  the  testator  as  possible.  *  *  •  It  is  merely  a  liberal 
rule  of  construction  to  ascertain  the  intention  of  the 
donor,  as  it  is  the  object  of  the  law  to  ascertain  and 
carry  out  such  intention.  *  *  *  It  proceeds  upon  the 
principle  that  it  is  the  duty  of  the  Court  to  give  effect 
to  the  general  intention  of  the  testator.  If  the  par¬ 
ticular  mode  of  executing  the  charity  fails,  the  court 
will  apply  one,  rather  than  permit  the  general  charita¬ 
ble  purpose  to  fall ;  so,  when  a  literal  execution  of  the 
trust  becomes  inexpedient  or  impracticable,  the  court 
will,  in  the  exercise  of  this  cy  pres  power ,  execute  it 
as  nearly  as  it  can  according  to  the  original  purpose.” 
(Emphasis  supplied). 

For  similar  statements  of  the  Courts  of  other  jurisdic¬ 
tions  see: 

United  States — Russell  v.  Allen,  107  U.  S.  163,  166 
(1883) ; 

California — Society  of  California  Pioneers  v.  Me - 
Elroy,  63  Cal.  App.  332,  337-338;  146  Pac.  (2d) 
962,  964-5  (Dist.  Ct.  of  Appeal,  1st  Dist.,  Div.  1, 
Calif.,  1944) ; 

Colorado — Fisher  v.  Mmshall,  102  Colo.  154,  156- 
157;  78  P.  (2d)  363,  364-365  (Sup.  Ct.  Colo., 
1938) ; 

Connecticut — Duncan  v.  Higgins,  129  Conn.  136,  140 ; 
26  A.  (2d)  849,  850-1  (Sup.  Ct.  of  Errors  of  Conn., 
1942) ; 

Illinois — Heuser  v.  Harris,  42  Ill.  425,  435-436  (Sup. 
Ct.  of  HL,  1867) ; 

People  v.  Braucher,  258  UL  604,  609;  101  N.  E. 
944,  946  (Sup.  Ct  of  UL,  1913) ; 

Kerner  v.  Thompson,  293  HI.  App.  454,  462;  13 
N.  E.  (2d)  110,  114  (Appellate  Ct.  of  Ill., 
1938); 

New  Hampshire — Adams  Female  Academy  v. 
Adams,  65  N.  H.  225,  226;  18  A.  777,  (Sup.  Ct.  of 
N.  H.,  1889) ; 
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New  Jersey — MacKemie  v.  Trustees  of  Presbytery 
of  Jersey  City ,  67  N.  J.  Eq.  652,  672-675;  61  A. 
1027,  1036  (Ct.  of  Errors  &  Appeals  of  N.  J., 
1905) ;  I 

Pennsylvania — City  of  Philadelphia  v.  Jirard7s 
Heirs,  45  Pa.  9,  27-8  (Snp.  Ct.  of  Pa.,  1863) ; 

In  Re  Wilkeys  Estate,  337  Pa.  129,  133;  10  A. 

(2d)  425,  427  (Sup.  Ct  Pa.,  1940). 

In  states,  such  as  Minnesota  and  New  York,  where  the 
doctrine  of  judicial  cy  pres  has  been  given  legislative  rec¬ 
ognition  and  carried  into  the  statutes,  the  above  concept 
has  been  carefully  written  into  the  law.  See — 

In  Re  Peterson7 s  Estate,  202  Minn.  31,  37 ;  277 
N.  W.  529,  533  (Sup.  Ct.  Minn.,  1938) ; 

Lutheran  Hospital  of  Manhattan  v.  Goldstein,  46 
N.  Y.  S.  (2d)  705,  708  (Sup.  Ct.,  Special  Term,  N.  Y. 
County,  1944).  j 

It  is  entirely  dear  from  these  cases,  considered  as  a 
whole,  that  the  doctrine  of  judicial  cy  pres  is  a  rule  of 
construction  by  which  the  terms  of  the  will  actually  made 
by  the  testator  is  so  construed  as  to  give  effect  to  a  gen¬ 
eral  charitable  or  educational  purpose.  It  provides  no  au¬ 
thority  to  make  a  new  will  for  the  testator,  but  merely 
authorizes  that  the  will  as  made  by  him  be  carried  into 
effect  with  as  close  approximation  to  its  terms  as  possible, 
and  in  a  manner  that  will  best  serve  his  general  charitable 
or  educational  purpose. 

In  applying  the  doctrine  in  the  present  case  the  ap¬ 
proach  is  not  to  try  and  guess  or  determine  what  the  tes¬ 
tator^  second  choice  would  have  been  had  he  known 
when  he  made  his  last  will  that  Duke  University  would 
reject.  As  above  noted,  the  doctrine  of  judicial  cy  pres 
does  not  permit  the  making  of  a  new  trill  for  the  testator. 
Fisher  &  Minshall,  102  Colo.  154,  156-7;  78  Pac.  (2d)  363, 
365  (1938). 
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The  real  and  fundamental  question  in  this  case  under 
the  doctrine  of  judicial  cy  pres  is:  How  can  the  general 
charitable  and  educational  purpose  of  the  testator,  as  con¬ 
tained  in  his  will,  to  advance  the  cause  of  art  in  the  South 
by  constructing,  maintaining,  and  enlarging  an  art  mu¬ 
seum  on  the  campus  of  Duke  University,  be  most  nearly 
approximated? 

The  Court  below  failed  to  recognize  the  true  meaning 
and  application  of  the  doctrine,  and  indicated  that  the 
factor  regarded  as  most  important  to  the  determination  of 
the  case  was  what  testator’s  second  choice  would  have  been 
if  he  had  had  a  second  choice.  This  attempt  now  to  guess 
what  the  testator’s  second  choice  would  have  been,  and 
then  to  give  effect  to  such  assumed  second  choice,  is  to 
make  a  new  will  for  him — which,  it  is  repeated  for  sake 
of  emphasis,  the  doctrine  of  cy  pres  does  not  sanction  or 
permit. 

It  may  be  added  that  even  if  the  testator’s  choice  in  the 
event  of  Duke’s  rejection  were  a  relevant  issue,  the  perti¬ 
nent  evidence  on  the  point  indicates  that  the  testator’s 
choice  under  such  circumstances  would  have  been  the 
University  of  North  Carolina  rather  than  Rollins  College. 
This  is  indicated  by  the  fact  that  until  the  time  that  the 
testator  made  his  last  will  he  had  a  prior  will  in  effect 
In  which  the  University  of  North  Carolina,  not  Rollins 
College,  was  his  second  choice,  and,  as  this  Court  recog¬ 
nized  in  its  prior  decision  in  this  case,  that  will  was 
changed  so  as  to  name  Duke  alone  solely  because  testator 
had  been  importuned  by  the  President  of  Duke  University 
to  name  Duke  alone — not  because  of  any  change  of  heart 
toward  either  the  University  of  North  Carolina  or  Rol¬ 
lins  College.  Additional  considerations  which  have  an 
important  bearing  on  the  question  (if  it  were  relevant)  of 
what  the  testator’s  choice  would  have  been,  are  the  type  of 
institution  he  did  select  (namely,  Duke)  and  the  attributes 
it  posssessed  as  regards  accomplishment  of  his  general 
charitable  purpose,  the  stability  and  permanency  of  the 
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institution  to  be  substituted,  the  type  of  educational  cen¬ 
ter  in  which  the  institution  is  situated,  the  influence  of 
the  institution  upon  the  people  of  the  area  in  which 
it  is  located,  the  ability  of  the  institution  to  ful¬ 
fill  the  testator’s  desire  to  adance  the  cause  of  art  in  the 
South,  whether  the  museum  would  be  extensively  and  con¬ 
tinuously  used,  particularly  by  Southern  people,  etc.  There 
must  also  be  taken  into  consideration,  as  this  Court  recog¬ 
nized  in  its  prior  decision,  that  the  testator  “intended  that 
the  seat  of  his  enterprise  should  be  a  university,  with 
its  well-known  accompaniment  of  students,  instructors,  re¬ 
search  and  publication  facilities,  permanence  of  adminis¬ 
tration  and  of  educational  purposes.”  With  respect  to  all 
these  considerations,  there  can  be  little  if  any  doubt  but 
that  the  University  of  North  Carolina  far  excels  Rollins 
College,  and  closely  approximates  the  institution  named 
by  the  testator  in  his  will. 


m. 

The  Factual  Considerations  Relied  Upon  by  the  Trustees, 
and  Upon  Which  They  Based  Their  Recommendation 
That  the  University  of  North  Carolina  Be  Substituted 
in  the  Place  and  Stead  of  Duke  University,  Were  the 
Considerations  Most  Pertinent  and  Vital  to  a  Proper 
Determination  of  This  Cause  by  Application  of  the 
Doctrine  of  Judicial  Cy  Pres  and  in  a  Manner  Which 
Would  Carry  Out  the  Spirit  of  the  Testator’s  Inten¬ 
tions  as  Expressed  in  His  Will  and  as  Made  Known 
to  the  Trustees  by  Other  Means. 

The  Trustees  at  all  times  kept  clearly  in  mind  that  the 
primary  concern  and  purpose  of  the  testator  was  advance¬ 
ment  of  the  cause  of  art  in  the  South,  and  their  investiga¬ 
tion  was  conducted  and  their  report  prepared  with  the 
idea  in  mind  of  determining  whether  that  purpose  could 
best  be  served  by  placing  the  museum  on  the  campus  of 
the  University  of  North  Carolina  or  at  Rollins  College.  It 
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is  clear  from  their  report  and  recommendation  that  the 
considerations  regarded  as  most  important  in  the  selection 
of  a  substitute  for  Duke  were  the  following: 

(1)  Financial  Stability.  Since  Mr.  Ackland  made  it  very 
clear  to  Mr.  Olds  before  he  made  his  last  will  that  his 
principal  concerns  in  selecting  a  site  for  the  museum  were 
that  it  be  a  college  or  university  financially  strong  and 
stable  and  one  located  in  a  section  of  the  South  not  likely 
to  decline  as  a  center  of  culture,  and  since  in  his  will  he 
urged  the  Trustees  to  carry  out  the  spirit  of  his  intentions 
as  expressed  therein  and  as  made  known  to  them  by 
other  means,  it  follows  that  the  trustees  were  not  only 
justified  but  required  in  the  proper  performance  of  their 
functions  to  select  an  institution  that  is  financially  strong 
and  stable  and  located  in  a  section  of  the  South  not  likely 
to  decline  as  a  center  of  Southern  culture.  Thus,  the 
Trustees  very  properly  attached  substantial  importance 
to  the  fact  that  the  University  of  North  Carolina  was  much 
more  financially  strong  and  stable  than  Rollins  College, 
that  it  is  located  in  a  more  outstanding  educational  and 
cultural  center  of  the  South  than  Rollins  College,  and 
that  the  testator  had  expressed  grave  and  justifiable  doubts 
respecting  the  financial  stability  and  permanence  of  Rol¬ 
lins  College. 

(2)  Similarity  to  Duke.  Since  in  applying  the  doctrine 
of  cy  pres  the  purpose  is  to  carry  into  effect  the  will  that 
the  testator  actually  made  so  as  to  approximate  or  dupli¬ 
cate  as  nearly  as  possible  his  general  charitable  purpose 
to  advance  the  cause  of  art  in  the  South,  and  since  the 
institution  he  had  himself  selected  to  accomplish  that 
purpose  was  Duke  University,  it  follows  that  an  important 
consideration  in  selecting  a  substitute  institution  is  its 
similarity  or  dissimilarity  to  Duke.  In  other  words,  the 
testator’s  will  establishes,  as  this  Court  has  recognized, 
that  the  dominant  purpose  of  the  testator  was  advance¬ 
ment  of  the  cause  of  art  in  the  South,  and  the  testator’s 
will  further  establishes  that  he  thought  that  purpose  could 
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best  be  served  by  placing  his  benefaction  at  Duke  Univer¬ 
sity.  Therefore  the  closest  approximation  of  “the  pur¬ 
poses  stated  by  him”  would  be  accomplished  by  naming 
an  institution  as  nearly  as  possible  like  Duke  in  location, 
size,  standing,  stability,  field  of  service,  facilities  and  ac¬ 
tivities,  purposes  and  standards.  There  can  be  no  ques¬ 
tion  whatever,  and  it  has  never  been  denied,  but  that  in 
these  and  other  respects  the  University  of  North  Carolina 
is  much  more  like  Duke  University  than  is  Rollins  College. 

(3)  Benefits  to  Southern  People.  This  Court  very  prop¬ 
erly  recognized  in  its  previous  decision  that  “the  actual 
beneficiaries  of  the  trnst  were  intended  to  be  students  and 


other  members  of  the  public  throughout  the  South  inter¬ 
ested  in  art  who  would  visit  and  use  the  building”.  (Em¬ 
phasis  supplied).  It  is  important  therefore  to  inquire,  as 
the  trustees  did,  whether  the  students  and  visitors  who 
would  enjoy  the  benefaction  if  placed  at  the  University  of 
North  Carolina  or  Rollins  College  were  mainly  and  pri+ 
marily  Southern  people.  As  previously  pointed  out  ip 
the  statement  of  facts,  only  39  of  the  students  at  Rolling 
come  from  all  the  states  in  the  South  combined  outside 
the  state  of  Florida,  whereas  the  students  at  the  Univerj 
sity  of  North  Carolina  come  primarily  from  the  South  with 
several  hundred  of  them  being  from  states  in  the  South 
other  than  North  Carolina.  In  1944-1945  three  times  as 
many  students  attended  Rollins  from  the  Northern  states 
of  New  York,  Ohio,  New  Jersey,  Illinois,  Massachusetts, 
and  Pennsylvania,  than  from  all  the  States  in  the  Soutlji 
outside  Florida.  (App.  216)  The  University  of  North 
Carolina  is  a  typically  Southern  University,  whereas  Rol¬ 
lins  College  is  more  accurately  described  as  a  small  col¬ 
lege  in  Winter  Park,  Florida,  that  mainly  serves  local 
students  and  students  from  the  North.  Likewise  the  visit¬ 
ors  at  the  University  of  North  Carolina  consist  mainly  of 
Southern  people  whereas  a  large  part  of  the  visitors  tjs 
Winter  Park,  Florida,  where  Rollins  is  located,  consist  of 
Northern  tourists.  Incidentally,  it  is  to  be  noted  that  of 
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the  unrestricted  contributions  and  contributions  restricted 
to  items  in  the  current  budget  at  Rollins  College,  73.26% 
were  received  from  winter  residents  and  other  non-resi¬ 
dents.  (App.  42-43)  It  seems  obvious  that  the  Trustees 
were  justified  in  concluding  that  the  cause  of  art  in  the 
South  would  be  better  served  by  placing  the  benefaction 
at  a  University  where  it  would  be  available,  as  at  Duke, 
to  thousands  of  students  and  visitors,  mostly  from  the 
South,  than  by  placing  it  at  a  small  college  in  Florida 
where  it  would  be  accessible  to  only  a  handful  of  South¬ 
ern  students  and  to  visitors  largely  from  the  North. 

(4)  Type  of  Southern  People  Benefited.  It  is  clear  that 
the  cause  of  art  in  the  South  would  best  be  served  and  the 
purpose  of  the  testator  would  therefore  best  be  accom¬ 
plished  by  placing  the  museum  at  an  institution  where  it 
would  be  available  to  the  greatest  possible  number  of 
representative  Southern  persons,  particularly  persons  who 
might  not  otherwise  have  the  opportunity  to  enjoy  the  ad¬ 
vantages  which  an  art  museum  has  to  offer.  It  is  impor¬ 
tant  to  a  proper  determination  of  this  cause,  therefore,  to 
take  into  consideration  that  not  only  is  the  student  en¬ 
rollment  at  Rollins  College  about  1/10  of  that  at  the  Uni¬ 
versity  of  North  Carolina  in  normal  times,  but  that  the 
comparatively  few  students  who  comprise  the  enrollment 
must,  on  the  average,  be  of  a  financial  position  to  pay 
in  normal  times  from  $1,200  to  $1,300  per  student  per 
year,  or  approximately  twice  as  much  as  the  average  cost 
at  either  the  University  of  North  Carolina  or  Duke.  Also, 
there  is  greater  opportunity  for  students  of  limited  means 
to  work  their  way  through  the  University  of  North  Caro¬ 
lina  than  Rollins  College.  Justice  Holtzoff  acknowledged 
that  not  only  is  the  enrollment  at  the  University  of  North 
Carolina  much  larger  than  at  Rollins,  but  that,  in  addi¬ 
tion,  the  University  is  a  more  democratic  institution  and 
“it  is  much  easier  for  a  student  of  modest  means  to  work 
his  way  through  the  University  of  North  Carolina  than 
it  would  be,  apparently,  through  Rollins  College.”  (App. 
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117)  The  well-to-do  have  no  monopoly  upon  appreciation 
of  art  or  the  desire  to  study  art,  and  it  therefore  almost 
goes  without  saying  that  the  cause  of  art  in  the  South 
would  be  more  benefited  by  making  the  facilities  of  an  art 
museum  available  to  a  large  group  of  students,  comprised 
of  rich  and  poor  alike,  than  by  making  them  available  to 
a  small  group  of  students  who  come  generally  from  com¬ 
paratively  well-to-do  families,  nearly  one-half  of  whom 
are  from  the  North  and  a  substantial  percentage  of  whom 
come  from  places  in  the  North  which  are  already  within 
easy  reach  of  fine  art  museums. 

(5)  Broad  and  Continuous  Use — Summer  School,  Grad¬ 
uate  School,  Extension  Division.  If  the  general  charitable 
purpose  of  the  testator  is  to  be  fully  and  most  completely 
served,  it  is  necessary  that  the  museum  be  placed  at  an  in¬ 
stitution  where  its  use  will  not  only  be  extensive,  particu¬ 
larly  among  representative  Southern  people,  but  that  its 
use  will  be  continuous  and  its  influence  felt  over  as  broad 
a  group  base  as  possible.  The  University  of  North  Caro¬ 
lina  is  open  the  year  round  with  approximately  two  thou¬ 
sand'  students  being  in  attendance  at  the  summer  school 
in  normal  times,  whereas  there  is  no  summer  school  at  Rol¬ 
lins  in  normal  times.  Thus,  the  cause  of  art  in  the  South 
would  be  served  full  time  at  the  University  of  North 
Carolina;  part  time  at  Rollins  College.  Furthermore,  many 
of  the  students  in  the  summer  school  are  teachers  who 
could  carry  back  to  their  class  rooms  throughout  the  state 
and  beyond  its  borders  the  benefits  derived  from  the  art 
facilities  of  the  University  of  North  Carolina  and  thus 
advertise  and  spread  their  influence  among  Southern  stu¬ 
dents  in  high  schools  and  grade  schools  of  the  South.  Tb* 
benefits  and  influence  of  a  museum  at  the  University 
would  also  be  more  extensive  for  the  reason  that  students 
may  pursue  courses  in  art  at  that  institution  to  a  gradu¬ 
ate  degree,  which  they  cannot  do  at  Rollins.  Again,  the 
extension  division  at  the  University  serves  to  advertise 
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and  spread  the  influence  and  usefulness  of  art  and  art  fa¬ 
cilities  at  the  University,  which  is  not  true  at  Rollins. 

(6)  Art  Activity  cund  Influence  at  the  Two  Institutions. 
When  the  Trustees  visited  the  two  institutions  they  had 
an  opportunity  to  acquire,  and  did  acquire,  first-hand 
knowledge  of  the  art  interest  and  influence  at  each  school 
and  in  the  general  vicinity  where  each  is  located — knowl¬ 
edge  which  Justice  Holtzoff  did  not  have.  They  found  at 
both  the  University  of  North  Carolina  and  at  Rollins  Col¬ 
lege  a  real  interest  in  art.  However,  due  to  limitations  of 
size  and  the  intrinsic  differences  in  the  nature  and  charac¬ 
ter  of  the  two  institutions,  it  was  obvious  that  art  activity 
and  art  interest  asserted  a  broader  and  more  far  reaching 
influence  at  the  University  of  North  Carolina,  particularly 
among  people  of  the  South,  than  at  Rollins.  Although  a 
separate  Art  Department  was  not  established  at  the  Uni¬ 
versity  until  about  10  years  ago,  art  courses  have  been 
taught  there  for  many  years.  Furthermore,  and  of  more 
importance,  is  the  fact  that  the  Trustees  found  in  the 
course  of  their  investigation  fast-growing  interest  in  art 
in  recent  years,  not  only  at  the  University  itself,  but 
throughout  the  State  of  North  Carolina — particularly 
among  persons  who  are  in  a  position  to  lend  impetus  at 
that  institution  to  the  testator’s  purpose  to  advance  the 
cause  of  art  in  the  South.  The  Trustees  of  the  University 
— its  governing  body — passed  a  special  resolution  in  which 
it  made  known  their  deep  interest  in  art  in  the  South  and 
stated  that  if  the  William  Hayes  Ackland  Memorial  Art 
Museum  is  placed  at  the  University  of  North  Carolina,  it 
will  provide  and  constitute  the  center  of  art  activity  and 
development  at  the  University.  In  the  resolution,  the 
Trustees  made  clear  that  it  was  their  desire  and  purpose 
that  the  University’s  art  facilities  and  collections  of  art 
objects  be  expanded,  and  that  art  at  the  University  be 
generally  encouraged  and  advanced.  (App.  223)  Even 
the  legislature  of  the  State  manifested  its  interest  in  the 
project  by  passing  a  special  Act  authorizing  the  Trustees 
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to  accept  tlie  benefaction  and  carry  it  into  effect  in  ac¬ 
cordance  with  the  purpose  of  the  testator.  (App.  59) 

The  above  considerations,  relied  upon  by  the  Trustees, 
are  vital  to  the  selection  of  a  substitute  for  Duke  Univer¬ 
sity  on  a  basis  that  will  most  nearly  approximate  and 
assure  accomplishment  of  the  general  charitable  purpose 
of  the  testator,  and  that  will  result  in  carrying  into  effect 
the  spirit  of  his  intentions  as  expressed  in  his  will  and  as 
made  known  to  the  Trustees  by  other  means. 

IV. 

The  Lower  Court  Rejected  as  Irrelevant  and  Immaterial 
Those  Parts  of  the  Trustees’  Report  Most  Pertinent 
and  Vital  to  a  Proper  Determination  of  This  Cause. 

The  findings  of  fact  made  by  Justice  Holtzoff  did  not 
include  any  of  the  findings  contained  in  the  Trustees’  re¬ 
port  relative  to  financial  stability,  similarity  to  the  Uni¬ 
versity  named  by  the  testator,  number  and  type  of  stu¬ 
dents  and  other  persons  from  the  South  who  would  bene¬ 
fit  from  an  art  museum  at  the  University  of  North  Caro¬ 
lina  as  compared  with  Rollins  College,  summer  school  fa¬ 
cilities,  graduate  facilities,  extension  division,  interest 
manifested  by  the  governing  bodies  of  the  schools,  reason¬ 
able  prospects  for  advancement  and  development  of  art 
for  the  future,  etc.  In  other  words,  the  lower  Court  com¬ 
pletely  ignored  those  factual  considerations  most  vital  to 
a  proper  determination  of  this  cause  under  the  doctrine  of 
judicial  cy  pres,  and  the  facts  which  were  most  relied  upon 
and  stressed  in  the  Trustees’  report. 

Under  Rule  52(a)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  special  findings  of  fact  made  by  a  lower  Court  are 
required  to  be  of  a  sufficiently  clear  and  specific  character 
to  provide  this  Court  with  “a  clear  understanding  of  the 
basis  of  the  decision”,  Tulsa  City  Lines  v.  Mains,  107  F. 
(2d)  377  (1939).  In  order  that  the  lower  Court’s  position 
might  be  entirely  clear,  a  motion  was  made — after  the 
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Court’s  findings  had  been  made  and  judgment  rendered — 
requesting  that  said  findings  be  amended  by  the  Court  so  as 
to  include  all  of  the  findings  contained  in  the  Trustees’  re¬ 
port.  Justice  Holtzoff  refused  to  make  any  changes  in  his 
findings  and  set  forth  his  reasons  to  be  the  following: 

“The  Court:  Of  course  my  view  of  the  findings  is, 
they  must  relate  to  those  facts,  or  should  relate  to 
those  facts  which  form  the  basis  of  the  Court’s  con¬ 
clusion.  The  practice  is  [not]  to  make  a  finding  on 
every  point  in  this  case,  whether  it  was  a  relevant 
conclusion  reached;  that  is  not  the  Federal  practice 
and  not  a  practice  in  this  Court. 

“Mr.  Lattin:  Your  Honor,  do  I  understand,  then 
that  the  findings  contained  in  your  report  are  those 
which  you  considered  important  to  the  determination 
of  this  case? 

“The  Court:  Yes,  that  is  it. 

“Mr.  Lattin:  And  that  those  which  you  did  not  in¬ 
clude  you  felt,  as  suggested  in  the  answer  of  Rollins 
College,  that  the  reason  you  didn’t  include  them  was 
because  they  were  regarded  as  irrelevant  to  your  de¬ 
termination  in  this  case? 

1 ‘  The  Court :  That  is  right.  ’ ’  ( App.  147 ) 

i 

Thus,  the  lower  Court  rejected  as  immaterial  and  ir¬ 
relevant  the  factual  considerations  above  discussed,  and 
which  are  most  pertinent  and  vital  to  a  determination  of 
this  case  on  a  basis  which  would  carry  out  the  spirit  of 
the  testator’s  intentions  as  expressed  in  his  will  and  made 
known  to  the  Trustees  by  other  means,  and  which  would 
result  in  accomplishment  of  the  general  charitable  pur¬ 
pose  to  advance  the  cause  of  art  in  the  South. 
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V. 

The  Information  and  Considerations  Relied  Upon  by  the 
Lower  Court  and  Upon  Which  Its  Decision  Was  Based 
Were  Not  Only  Incomplete,  But  Were  for  the  Most 
Part  Erroneous  as  Well  as  Irrelevant  to  a  Proper  De¬ 
termination  of  This  Case  by  Application  of  the  Doc¬ 
trine  of  Judicial  Cy  Pres  and  in  a  Manner  Which 
Would  Effectuate  the  Spirit  of  Testator’s  Intentions 
as  Expressed  in  His  Will  and  Made  Known  to  the 
Trustees  by  Other  Means. 

Justice  Holtzoff  stated  almost  at  the  outset  of  his  “Find¬ 
ings  of  Fact”  that  the  Art  Department  at  the  University 
of  North  Carolina  is  a  very  minor  and  subordinate  de¬ 
partment,  whereas  the  Art  Department  is  one  of  the  lead¬ 
ing  departments  of  Rollins  College.  (App.  120)  This  conclu¬ 
sion  appears  to  have  been  based  upon  a  completely  mislead¬ 
ing,  if  not  actually  erroneous,  finding  in  the  Trustees’  report 
to  the  effect  that  66  students  were  enrolled  in  art  courses 
at  the  University  of  North  Carolina  in  1940-1941.  This 
statement  was  taken  from  an  exhibit  prepared  by  the  Di¬ 
rector  of  the  Central  Records  Office  at  the  University,  and 
made  available  to  the  Trustees,  in  which  he  listed  the  num¬ 
ber  of  students  in  the  Art  Department  as  66.  (App.  196) 
The  figure  was  intended  by  the  director  to  represent  the 
average  number  of  students  in  the  Art  Department  over 
the  five  periods  into  which  the  year  is  divided  at  the  Uni¬ 
versity  of  North  Carolina.  (App.  130-131)  This  was  the 
significance  that  would  be  attached  to  the  figure  under 
standard  State  and  University  budgetary  procedures.  In 
other  words  the  figure  was  used  in  a  specialized  or 
“budgetary”  sense  by  the  Director,  rather  than  in  its  ordi¬ 
nary  sense,  with  the  result  that  it  was  misunderstood  at  the 
time  the  Trustees’  report  was  prepared.  It  was  likewise 
misunderstood  by  counsel  for  the  University  of  North  Caro 
lina.  However,  it  was  known  both  to  the  Trustees  and  to 
counsel  for  the  University  of  North  Carolina  prior  to  the 
hearing  before  Justice  Holtzoff  that  there  were  a  great 
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many  more  than  66  students  taking  art  at  the  University 
during  1940-1941.  The  counsel  for  the  University  and  the 
Trustees  were  not  particularly  concerned  over  the  fact  that 
the  report  was  misleading  on  this  one  point  for  several  rea¬ 
sons:  In  the  first  place,  the  number  of  students  taking 
art  courses  in  1940-41  was  not  regarded  as  a  particularly 
.important  factor  because  the  testator  was  clearly  con¬ 
cerned  with  future  development  or  advancement  of  art  at 
the  institution  selected  rather  than  the  history  of  its  past 
art  activities,  and  it  was  clear  to  the  Trustees  that  art  was 
rapidly  developing  and  advancing  at  the  University,  espe¬ 
cially  during  the  past  few  years.  Secondly,  the  figure  as 
to  the  number  of  students  would  provide  no  pertinent  com¬ 
parison  with  art  at  Rollins  College  unless  the  number  of 
students  taking  art  courses  at  the  latter  institution  dur¬ 
ing  the  same  period  was  known,  and  although  this  infor¬ 
mation  had  been  specifically  requested  of  Rollins  College 
by  the  Trustees,  it  had  not  been  furnished — apparently 
because  Rollins  College  likewise  had  not  deemed  this  data 
particularly  pertinent  to  a  determination  of  the  case. 
Third,  in  the  event  any  question  should  be  raised  respect¬ 
ing  the  matter,  the  Trustees,  as  well  as  the  counsel  for 
the  University  of  North  Carolina,  knew  there  was  other 
evidence  of  record  which  showed  that  the  number  of  stu¬ 
dents  taking  art  courses  at  the  University  during  1940-41 
was  approximately  300.  (App.  198,  199) 

When  it  became  apparent  that  Justice  Holtzoff  was  at¬ 
taching  some  importance  to  this  factor,  his  attention  was 
called  to  the  fact  that  the  figure  was  misleading  and 
could  lead  the  Court  into  error  unless  accurately  under¬ 
stood.  The  lower  Court  was  informed  in  open  Court 
before  its  decision  was  rendered  that  evidence  of  record 
and  before  the  Court  showed  that  there  were  more  than 
300  students  taking  art  courses  at  the  University  in 
1940-41.  (App.  107)  As  a  matter  of  fact,  the  lower  Court 
was  subsequently  apprised  that  even  this  figure  was  under¬ 
stated  and  that  in  fact  there  were  more  than  500  students 
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taking  art  courses  at  the  University,  or  more  than  the 
entire  student  enrollment  at  Rollins.  Nevertheless,  the 
lower  Court  elected  to  rely  upon  the  figure  of  66  as  repre¬ 
senting  the  actual  number  taking  art  courses  in  1940-41,  and 
refused  to  alter  his  finding  on  this  point  and  the  erroneous 
conclusion  predicated  thereon. 

The  lower  Court  found  also  that  thousands  of  visitors 
annually  visit  Rollins  College  during  the  winter  months 
for  its  cultural  attractions,  but  when  specifically  asked 
to  make  a  similar  finding  with  respect  to  the  University 
of  North  Carolina — and  which  was  justified  by  the  evi¬ 
dence — refused  to  do  so  on  the  ground  that  it  was  imma¬ 
terial  and  irrelevant.  In  other  words,  the  lower  Court 
in  effect  ruled  that  the  fact  that  thousands  of  persons 
(many  of  whom  are  from  the  North)  visit  Rollins  Col¬ 
lege  during  the  winter  months  is  a  pertinent  considera¬ 
tion,  but  the  fact  that  thousands  of  visitors  (mostly 
from  the  South)  annually  visit  the  University  of  North 
Carolina  is  immaterial  and  irrelevant. 

Justice  Holtzoff  concluded  further  that  Rollins  College 
would  have  been  the  testator’s  second  choice  had  he  known 
Duke  would  reject,  and  he  made  it  clear  in  his  statements 
and  findings  that  he  regarded  this  as  the  most  important 
and  perhaps  controlling  factor  in  his  decision.  (App.  91, 

118).  His  conclusion  that  Rollins  would  have  been  testa¬ 
tor’s  second  choice  seems  to  have  been  based  largely  on 
the  following  statements  contained  in  a  letter  which  tes¬ 
tator  wrote  to  Dr.  Few,  President  of  Duke  University,  on 
May  10,  1937: 

“After  going  through  a  list  of  colleges  in  Southern 
States  (my  birth  place),  my  choice  narrowed  down  to 
Rollins  College  and  Duke  University.  Until  my  re¬ 
cent  visit  to  Duke,  I  was  in  favor  of  Rollins,  which 
President  Hamilton  Holt  has  raised  from  insignifi¬ 
cance  to  the  foremost  educational  institution  of  Flor-  • 
ida;  but  the  endowment  is  small  and  President  Holt  is 
not  immortal.”  (App.  185) 
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The  Court  stated  that  the  correspondence  emanating 
from  the  testator,  and  his  failure  to  respond  to  communi¬ 
cations  received  from  the  University  of  North  Carolina 
in  the  latter  part  of  1936  and  early  1937,  point  to  the  fact 
that  he  had  excluded  the  University  from  consideration  as 
the  place  for  his  art  museum  and  that  “The  only  infer¬ 
ence  to  be  taken  from  the  evidence  is  that  at  the  time  of 
the  execution  of  his  last  will  the  testator  would  probably 
liave  selected  Rollins  College  as  a  second  choice,  if  he 
had  any  reason  to  believe  that  the  bequest  to  Duke  Uni¬ 
versity  might  fail.”  (App.  123). 

These  statements  disclose  clearly  that  Justice  Holtzoff 
did  not  have  in  mind  the  true  meaning  and  application  of 
the  doctrine  of  judicial  cy  pres.  As  previously  pointed 
out  in  applying  the  doctrine,  it  is  not  proper  or  permissible 
to  try  and  guess  or  determine  what  the  testator’s  second 
choice  might  have  been  if  he  had  known  Duke  would  re¬ 
ject  (which  he  did  not)  and  then  make  a  new  will  for  him 
so  as  to  give  effect  to  such  assumed  second  choice;  rather 
the  proper  approach  is  to  carry  into  effect  the  urill  as  writ¬ 
ten  so  as  to  give  effect  as  nearly  as  possible  to  his  general 
charitable  purpose  expressed  therein  to  advance  the  cause 
of  art  in  the  South  through  construction  and  maintenance 
of  an  art  museum  at  Duke  University.  Referring  to  cases 
such  as  the  present  one,  where  the  particular  mode  or 
method  of  effectuating  a  general  charitable  purpose  has 
failed,  the  Court  of  Appeals  of  Kentucky  long  ago  stated 
in  the  case  of  Moore’s  Heirs  v.  Moore’s  Devisees  and  Ex¬ 
ecutors,  34  Ky.  354,  366;  4  Dana’s  Reports  354  (1836)  that: 
“In  such  a  case,  a  court  of  equity  may  substitute  or  sanc¬ 
tion  any  other  mode  that  may  be  lawful  and  suitable,  and 
will  effectuate  the  declared  intention  of  the  donor,  and 
not  arbitrarily  and  in  the  dark,  presuming  on  his  motives 
or  wishes,  declare  an  object  for  him.”  Quoted  with  ap¬ 
proval  in  Jackson  v.  Phillips ,  96  Mass.  539,  589-90;  14  Al¬ 
len’s  Reports  539  (1867).  See  also  Duncan  v.  Higgins,  supra. 
To  attempt  to  select  a  substitute  for  Duke  University  on 
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the  basis  of  statements  contained  in  personal  letters  writ¬ 
ten  many  months  before  testator  made  his  last  will  and 
with  little,  if  any,  regard  to  whether  the  general  charitable 
purpose  of  the  testator  would  be  approximated  by  so  do¬ 
ing,  is  as  heretofore  emphasized  to  make  a  new  will  for  | 
the  testator  and  to  fail  completely  to  give  proper  applica¬ 
tion  to  the  doctrine  of  judicial  cy  pres.  In  the  case  of 
Fisher  v.  Minshall,  102  Colo.  154,  156-7  ;  78  Pac.  (2d)  363, 
365,  (1938),  the  Supreme  Court  of  Colorado,  after  refer-, 
ring  to  the  fact  that  in  the  “dim  past”  the  English  Lord 
Chancellor,  as  “keeper  of  the  King’s  Conscience”,  had 
almost  unlimited  discretion  in  cy  pres  cases,  stated: 

“That  discretion,  as  administered  by  the  English i 
Courts,  has  been  somewhat  curtailed.  In  most  of  the 
American  states  it  has  been  further  materially  re¬ 
stricted,  on  the  ground  that  our  courts  will,  when 
reasonably  possible,  effectuate  the  testator’s  general 
intent,  but  will  not  make  a  will  for  him.”  (Emphasisi 
supplied). 


The  doctrine  of  judicial  cy  pres ,  properly  understood 
and  applied,  is,  as  this  Court  stated  in  its  prior  decision! 
in  this  case,  “one  of  the  most  beneficient  doctrines  in  the 
law  of  trusts.”  However,  the  kind  of  misunderstanding 
and  attempted  misapplication  of  the  doctrine  embraced 
by  Justice  Holtzoff  has  even  caused  Courts  in  some 
jurisdictions  to  refuse  to  recognize  and  apply  it.  On  this 
point  Mr.  Bogart  states  that  one  reason  for  refusal  of 
certain  Courts  to  give  effect  to  the  doctrine  is  “that  the 
Courts  have  looked  upon  cy  pres  as  a  rule  of  arbitrary 
disposition,  giving  the  chancellor  power  to  remake  deeds 


and  wills  and  to  allocate  capital  or  income  according  to 
his  own  social  or  religious  views.”  Bogart,  Trusts  and 
Trustees,  Vol.  2,  Page  1298.  (1935) 

But  while  Justice  Holtzoff  misapplied  the  doctrine  it  is 
entirely  apparent  from  the  Trustees’  report  that  they  fully 
recognized  the  true  meaning  and  application  of  judicial 
cy  pres,  and  confined  their  findings  to  matter  pertinent 
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to  the  selection  of  a  substitute  for  Duke  University  by 
proper  use  of  the  doctrine.  For  example,  their  report  did 
not  include  any  finding  respecting  the  letter  of  May  10, 
1937,  apparently  because  they  recognized  that  in  applying 
the  doctrine  of  cy  pres  a  statement  made  by  the  testator 
18  months  before  he  made  his  last  will  respecting  a  sec¬ 
ond  choice  is  entirely  irrelevant. 

Justice  Holtzoff  has  chosen  arbitrarily  to  dispose  of 
Mr.  Ackland’s  trust  estate  in  accordance  with  what  he  con¬ 
ceives  would  have  been  the  “second  choice”  of  the  testa¬ 
tor  if  he  had  had  a  second  choice,  and  in  so  doing  has  given 
at  best  only  secondary  concern  to  that  which  was  the 
principal  and  primary  concern  of  the  testator  and  which 
is  the  principal  and  primary  concern  in  applying  the  doc¬ 
trine  of  judicial  cy  pres ,  namely,  the  advancement  of  the 
cause  of  art  in  the  South. 

Furthermore,  the  conclusions  of  Justice  Holtzoff  that 
Rollins  College  was  testator’s  second  choice  when  he  made 
his  last  will — even  if  it  were  pertinent  to  a  proper  dispo¬ 
sition  of  this  case — is  not  justified  by  the  evidence.  While 
he  stresses  and  places  great  reliance  upon  the  statement 
in  testator’s  letter  of  May  10,  1937,  that  “my  choice  nar¬ 
rowed  down  to  Rollins  College  and  Duke  University”, 
he  apparently  attached  no  importance  to  the  further  state¬ 
ment  in  the  same  letter  that  testator  had  eliminated  Rol¬ 
lins  College  from  first  choice  consideration  because  it 
had  small  endowments  and  was  thought  to  be  dominated 
by  one  man  who  is  “not  immortal.”  He  attached  no  sig¬ 
nificance  to  the  fact  that  Rollins  College  was  eliminated 
at  that  time  as  first  choice  on  its  merits  because  of  con¬ 
siderations  of  stability  and  permanence — considerations 
which  the  testator  indicated  to  his  Trustees,  consistently 
and  from  the  first,  were  most  important  in  the  selection 
of  a  location  for  the  museum.  Justice  Holtzoff  further  at¬ 
tached  no  apparent  importance  to  the  fact  that  in  May 
of  1937  the  testator  was  not  thinking  of  a  second  choice 
but  of  a  first  choice,  and  that  after  determining  upon  his 
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first  choice  he  left  his  will  of  May  4,  1936,  in  effect  withj 
out  changing  a  word  of  it  for  eighteen  months  with  the 
University  of  North  Carolina  named  therein  as  his  second 
choice,  and  when  he  did  change  it  on  November  10,  1938, 
so  as  to  name  Duke  University  alone,  he  eliminated  botlji 
the  University  of  North  Carolina  and  Rollins  College  at 
the  same  time.  The  will  of  the  testator  represents  and 
constitutes  a  far  more  persuasive  and  definite  statement 
of  his  second  choice  views  up  to  the  time  when  he  made 
his  last  will  than  does  any  statement  contained  in  a  letter 
written  eighteen  months  before,  particularly  since  aftel 
making  the  statement  in  the  letter,  he  left  his  will  naming 
the  University  of  North  Carolina  as  second  choice  in 
effect  when  he  could  have  readily  changed  it  had  he 
been  dissatisfied  with  its  terms.  In  addition,  other  coii- 
sideratons  of  great  importance  to  a  determination  of  tile 
question  of  the  testator’s  second  choice  are,  as  previously 
pointed  out,  financial  stability  and  permanence  of  the 
institution,  the  permanence  of  the  center  of  learning  in 
which  the  institution  is  located,  the  influence  of  the  insti¬ 
tution  on  the  people  of  the  area  in  which  it  is  located,  the 
ability  of  the  institution  to  fulfill  the  testator’s  desire  to 
advance  the  cause  of  art  in  the  South,  etc.  As  shown 
above,  the  University  of  North  Carolina  far  excels  Rollins 
College  with  respect  to  all  these  considerations.  .  So  far 
as  a  second  choice  is  concerned,  this  Court  was  correct  In 
stating  in  its  previous  opinion  in  this  case  that  “His  (the 
testator’s)  earlier  expression  of  intention,  under  the  cir¬ 
cumstances,  as  shown  in  the  will  of  1936,  leaves  no  doubt 
of  what  his  intention  would  have  been,  in  the  event  which 
actually  occurred.” 
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VL 

The  Findings  of  Fact  Made  by  Justice  Holtzoff  Are  Not 
Binding  Upon  This  Court  Under  Buie  52(a)  of  the 
Buies  of  Federal  Procedure. 

It  is  provided  in  Rule  52(a)  of  the  Rules  of  Federal 
Procedure  that  * 1  Findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  of  the  credibil¬ 
ity  of  the  witnesses.”  The  Third  Circuit  Court 
of  Appeals  stated  in  the  case  of  Kuhn  v.  Princess 
Lida  of  Thurn  and  Taxis,  119  F.  (2d)  704,  705,  (1941)  that 
“The  reason  for  the  rule  rests  in  large  part  upon  the  fact 
that  the  trial  judge  who  hears  the  witnesses  testify  and 
observed  their  demeanor  upon  the  stand  is  better  qualified 
to  appraise  the  credibility  of  their  testimony  and  to  re¬ 
solve  the  conflicts  therein.”  In  the  present  case  the  Lower 
Court  did  not  hear  any  witnesses  or  examine  the  great  bulk 
of  written  evidence  which  the  Trustees  collected  in  the 
course  of  their  investigation.  Instead,  he  merely  plucked 
from  the  voluminous  report  of  the  Trustees  a  very  few  of 
the  less  important  findings  (one  of  which  was  definitely  mis¬ 
leading)  contained  therein  relative  to  art  activity  at  Rollins 
College  and  the  University  of  North  Carolina  and  rejected 
the  entire  balance  of  the  Trustees’  report  as  being  imma¬ 
terial  and  irrelevant.  The  trial  judge  did  not  make  his 
findings  of  fact  on  the  basis  of  evidence  which  he  examined 
or  testimony  which  he  heard,  and  accordingly,  his  findings 
are  not  of  the  type  and  kind  intended  to  be  binding  upon 
this  Court  by  Rule  52(a)  of  the  Federal  Rules  of  Federal 
Procedure. 

Furthermore,  the  findings  that  testator  would  probably 
have  selected  Rollins  College  as  a  second  choice  if  he  had 
had  a  second  choice  is  merely  an  inference,  and  the  above 
quoted  provision  of  Rule  52(a)  does  not  operate  to  make 
inferences  or  conclusions,  drawn  by  the  trial  Court  from 
findings  made,  in  any  way  binding  upon  this  Court.  Mur¬ 
ray  v.  Noblesville  Milling  Company,  131  F.  (2d)  470,  474 
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(1942) ;  Kuhn  v.  Princess  Lida  of  Thurn  and  Taxis,  supra. 

Again,  ultimate  findings  or  conclusions  of  a  trial  Judge 
which  are  based  upon  a  misapplication  of  the  law  are  not 
binding  upon  this  Court  ( United  States  v.  Armature  Re¬ 
winding  Company,  124  F.  (2d)  589  (1942),  and  Justice  Holt- 
zoff  has  misapplied  the  doctrine  of  judicial  cy  pres  in  this 
case. 

The  trustees  spent  nearly  two  years  in  investigating 
this  matter,  in  collecting  written  data  and  other  intimate 
knowledge  pertinent  to  a  proper  determination  of  the 
case,  in  visiting  the  institutions  involved  and  other  institu¬ 
tions,  in  correlating  and  analyzing  the  data  and  informa¬ 
tion  collected,  and  in  preparing  their  report.  Justice 
Holtzoff,  without  examining  the  great  bulk  of  the  evidence, 
merely  read  the  trustees7  report,  said  it  was  “exceedingly 
helpful,7 7  disregarded  all  but  a  very  small  part  of  it,  and 
in  a  matter  of  a  few  hours,  made  an  arbitrary  disposition 
of  the  trust  estate  contrary  to  the  trustees7  conclusions 
and  recommendations,  and  on  a  basis  not  permissible 
under  the  doctrine  of  judicial  cy  pres. 


CONCLUSION. 

For  the  reasons  hereinabove  set  forth,  it  is  respectfully 
submitted  that  the  judgment  of  the  lower  court  should  be 
reversed. 
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BRIEF  IN  SUPPORT  OF  MOTION  TO  DISMISS 

APPEALS 


PRELIMINARY  STATEMENT 

This  motion  is  directed  to  the  appeals  taken  from  a 
judgment  entered  and  filed  in  the  District  Court  of  tlfie 
United  States  for  the  District  of  Columbia  on  July  25, 
1947,  designating  appellee  rather  than  appellant,  The  Uni¬ 
versity  of  North  Carolina,  as  the  site  for  the  William  Hayps 
Ackland  Memorial  Art  Museum  and  to  administer  the 
trust  provisions  of  the  will  of  William  Hayes  Ackland 
therein  directed  to  be  administered  by  Duke  University. 
This  motion  challenges  the  right  of  appellants  to  prose¬ 
cute  said  appeals  on  the  ground  that  they  are  not  aggrieved 
parties  within  the  meaning  of  Title  17,  Section  101,  of 
the  Code  of  Laws  for  the  District  of  Columbia. 

I 

I 

STATEMENT  OF  FACTS 

I 

j 

William  Hayes  Ackland  died  in  the  District  of  Colum¬ 
bia  on  February  16, 1940,  testate.  His  will  dated  November 
10,  1938,  which  was  admitted  to  probate  and  record  on 
June  3,  1940,  bequeathed  the  residue  of  his  estate  to 
trustees  with  directions  that  they  cause  to  be  erected  on 
the  campus  of  Duke  University,  a  Memorial  Art  Museum 
at  a  cost  not  to  exceed  $300,000.  The  remainder  of  the 
corpus  was  directed  to  be  invested  and  the  income  there¬ 
from  used  to  purchase  art  objects  and  for  the  maintenance 
and  enlargement  of  the  Art  Museum. 
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Duke  University  declined  to  accept  the  responsibilities 
under  the  will,  with  the  result  that  the  trust  provisions 
thereof  could  not  be  carried  into  effect  exactly  as  written. 
In  the  litigation,  which  was  begun  by  the  heirs  of  the  de¬ 
cedent,  this  Court  decided  ( Noel  v.  Olds,  78  U.  S.  App. 
D.  C.  155,  138  F  2d  581),  that  the  testator’s  principal 
purpose  in  making  provision  for  the  Art  Museum  on  the 
campus  of  Duke  University  was  a  general  charitable  one  to 
advance  the  cause  of  Art  in  the  South;  that  said  purpose 
could  be  served  just  as  well  by  locating  the  museum  at 
some  other  Southern  institution  and  that,  accordingly,  the 
trust  provisions  of  the  will  should  be  carried  into  effect 
by  application  of  the  doctrine  of  judicial  cy  pres . 

Pursuant  to  the  decision  of  this  Court,  the  District  Court 
entered  a  judgment  on  March  13,  1944,  which  granted  the 
appellant,  the  University  of  North  Carolina,  leave  to  in¬ 
tervene,  and  provided  that  the  trustees ; 

“be  and  they  hereby  are  authorized  and  directed  to 
make  an  investigation  of  and  to  report  to  this  Court, 
with  their  recommendations  in  regard  thereto,  all  of 
the  facts  deemed  by  said  trustees  to  be  pertinent  to  a 
determination  by  the  Court  as' to  whether,  in  order  to 
carry  out  the  spirit  of  Testator’s  intentions  as  ex¬ 
pressed  in  his  will  and  as  expressed  to  the  trustees 
by  other  means,  the  University  of  North  Carolina  or 
Rollins  College,  or  either  of  said  institutions,  should 
be  designated  as  the  site  for  the  museum  in  the  place 
and  stead  of  Duke  University,  and  to  administer  the 
educational  and  charitable  trust  provisions  of  the  de¬ 
cedent’s  will  therein  directed  to  be  administered  by 
Duke  University.”  (Emphasis  supplied) 

Thereafter,  the  trustees  made  an  extensive  investigation 
of  the  tw’o  institutions  named  in  the  judgment,  and  on 
November  20,  1946,  filed  their  report  with  the  District 
Court,  wherein  they  recommended  that  the  University  of 
North  Carolina  be  designated  as  the  site  for  the  museum 
in  the  place  of  Duke  University.  Appellee  filed  exceptions 
and  objections  to  the  report,  and  appellant,  the  University 
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of  North  Carolina,  filed  a  motion  for  judgment  ratifying 
and  confirming  the  report.  The  matter  came  on  for  arguT 
ment  in  the  District  Court  on  June  17,  and  18,  1947,  ani 
after  oral  argument  and  a  study  of  the  report,  the  Dis¬ 
trict  Court  entered  its  findings  of  fact,  conclusions  of  law 
and  judgment  thereon  wherein  it  designated  appellee  as 
the  site  for  the  museum  in  place  of  Duke  University.  These 
appeals  followed. 


STATUTE  INVOLVED 


The  statute  involved  in  the  consideration  of  this  motiop 
is  Title  17,  Section  101,  of  the  District  of  Columbia  Code 
(1940  Ed.). 


SUMMARY  OF  ARGUMENT 

The  right  to  appeal  is  purely  statutory  and  an  appeal 
can  be  maintained  only  by  one  having  an  appealable 
interest  in  the  cause  and  who  is  “aggrieved”  by  the  judg¬ 
ment  from  which  the  appeal  is  taken.  The  word  “ag¬ 
grieved”  refers  to  substantial  grievances,  or  denial  to: 
the  party  of  some  claim  or  right,  either  of  property  or  ^f 
the  person,  or  of  the  imposition  upon  him  of  some  burden 
or  obligation.  American.  Surety  Co.,  v.  Jones  316  Ill.  Ap(p. 
197,  44  N.  E.  2d  762,  765,  American  Petroleum  Exchange  Iv. 
Public  Service  Comm.,  238  Mo.  App.  92,  176  S.  W.  2d  53^- 
535.  • 

As  mere  officers  of  the  court  the  trustees  are  not  affected 
in  the  slightest  degree  by  the  judgment  appealed  from. 
Under  the  judgment  they  were  appointed  by  the  court  to 
make  an  investigation  and  report  to  the  court  for  its  de¬ 
termination  whether  the  University  of  North  Carolina  or 
Rollins  College  or  either  of  them  should  be  selected  in  the 
place  of  Duke  University  as  the  site  for  the  Ackland  Me- 
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morial.  In  this  capacity  they  have  no  more  right  to  appeal 
from  an  exercise  by  the  court  of  its  exclusive  function  than 
a  receiver  would  have  to  appeal  from  an  order  of  the  court 
which  appointed  him  and  which  did  not  affect  him  per¬ 
sonally. 

In  making  their  investigation  for  the  court  the  trustees 
were,  in  effect,  performing  the  functions  of  a  master.  We 
know  of  no  case  where  a  master  has  appealed  from  a 
judgment  of  the  court  which  did  not  follow  his  recommen¬ 
dations. 

In  their  additional  capacity  as  testamentary  trustees 
appellants,  (trustees),  are  as  impotent  to  appeal  as  they 
are  in  their  capacity  as  appointees  of  the  court.  They 
have  and  assert  no  particular  interest  in  the  property; 
they  represent  no  one  in  interest  and  no  one  aggrieved 
by  the  judgment. 

When  the  trustees  made  their  investigation  and  report 
their  duties  ceased  for  the  time  being.  It  then  fell  within 
the  exclusive  jurisdiction  of  the  court,  in  the  exercise  of 
its  discretion,  to  select  the  institution  as  the  site  for  the 
Ackland  Memorial.  Otherwise,  the  doctrine  of  judicial  cy 
pres  means  nothing.  The  selection  of  the  institution  having 
been  made  by  the  court,  it  then  became  the  duty  of  the 
trustees  (testamentary)  to  see  to  it  that  the  trust  is  ad¬ 
ministered  at  that  institution  in  a  manner  to  best  carry  out 
the  intentions  of  the  testator. 

1  The  fact  that  the  trustees  may  entertain  different  views 
as  to  the  applicable  law  or  harbor  some  personal  desires 
as  to  the  institution  to  be  favored,  does  not  render  them 
any  more  “aggrieved”  by  the  court’s  decision  than  if 
they  were  in  complete  accord  with  it.  They  sought  and 
obtained  a  determination  by  this  court  that  the  trust  should 
be  administered  by  the  application  of  the  principle  of 
judicial  cy  pres.  They  caused  a  judgment  to  be  entered 
thereon  which  made  the  decision,  from  which  they  now 
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appeal,  the  sole  responsibility  of  the  court  below.  Their 
duties  and  responsibilities  are  clearly  defined  by  the  in¬ 
strument  from  which  they  derive  their  powers  and  the 
judgment  of  which  they  complain  and  which  is  no  respon¬ 
sibility  of  theirs,  protects  and  shields  them  from  every 
manner  of  criticism.  They  may  be  piqued  and  their  pride 
may  have  suffered  temporary  impairment  by  the  judg¬ 
ment,  but,  if  that  be  so,  it  is  damage  without  injury  an|d 
not  “  aggrievance  ”  entitling  them  to  appeal. 

The  position  of  the  University  of  North  Carolina  as  an 
appellant  is  no  stronger  than  that  of  the  trustees.  It  could 
not  have  been  “aggrieved”,  in  the  legal  sense,  by  the  judg¬ 
ment.  It  asserts  and  claims  no  interest,  legal  or  equitable 
in  the  estate.  It  is  under  no  duty  or  responsibility  as  to 
the  disposition  of  the  fund.  It  is  not  mentioned  in  the  wi]U 
as  an  alternate  beneficiary  in  the  event  Duke  Universitjy 
should  renounce.  As  only  an  institution  that  hoped  to  be 
the  beneficiary  or  active  agency  of  the  application  of  tlje 
cy  pres  doctrine  it  has  no  legally  recognized  private  in¬ 
terest  in  the  disposition  of  the  estate.  It  is  at  best  a  dis¬ 
appointed  suitor  who  wooed  the  hand  of  fortune  and  lost. 
It  has  no  interest  different  in  kind  from  that  of  every  other 
educational  institution  in  the  south  and  of  the  public  gen¬ 
erally  in  the  south.  Bolster  v.  Atty.  General,  306  Mass. 
387,  28  N.  E.  (2d)  475,  (1940) ;  Female  Association  of  New 
York  v.  Beekman,  21  Barbour  (N.  Y.)  565;  Wright  v. 
Wright,  225  N.  Y.  329, 122  N.  E.  213. 

The  fact  that  the  University  of  North  Carolina  was  per¬ 
mitted  to  intervene  as  a  parly’  to  the  proceeding  below 
does  not  make  it  a  “party  aggrieved”.  The  statute  gives 
a  right  of  appeal,  not  to  a  party,  but  to  a  “party  ag¬ 
grieved”,  and  one  obviously  lacking  any  legally  recognized 
interest  in  the  litigation  cannot  acquire  such  interest  merejy 
by  being  admitted  as  a  party.  In  re  Western  Pacific  R.  Co., 
122  F.  2d  807,  808  (C.  C.  A.  9);  Bolster  v.  Atty.  General 
306  Mass.  387,  28  N.  E.  (2d)  475  (1940). 
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Neither  of  the  appellants,  therefore,  is  aggrieved  by  the 
judgment,  and,  hence,  has  no  standing  to  invoke  the  juris¬ 
diction  of  this  court. 


ARGUMENT 

I 

An  Appeal  To  This  Court  Is  Allowed  Only  To  An 
Aggrieved  Party 

The  right  of  appeal  is  statutory  and  before  one  may  ap¬ 
peal  he  must  meet  the  requirements  of  the  statute.1 

Title  17,  Section  101  (1940  Ed.)  of  the  District  of  Colum¬ 
bia  Code  provides,  in  part,  that: 

“Any  party  aggrieved  by  any  final  order,  judgment 
or  decree  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia,  or  of  any  justice  thereof, 
may  appeal  therefrom  to  the  said  United  States  Court 
of  Appeals  for  the  District  of  Columbia  •  •  •”  (Italics 
supplied). 

An  appellate  court  will  not  entertain  an  appeal  for  the 
purpose  of  settling  abstract  or  moot  questions.  The  right 
can  be  invoked  only  by  a  party  suffering  or  likely  to  suffer 
real  or  substantial  injury  from  the  judgment  or  decree  of 
which  he  complains.2 

I 

In  the  case  of  Telegraph  Herald  Company  v.  Federal 

1  U.  S.  v.  Rayburn,  91  F.  2d  162,  Capital  Traction  Co.  v.  Hof.,  174  U.  S. 
1,  43,  L.  Ed.  873;  U.  S.  ex  rel,  Brightwood  R.  Co.  v.  O’Neal,  10  App. 
D.  C.  205;  Ackert  v.  Balt.  &  Ohio  RR.  Co.,  115  F.  2d  455,  458;  Bradford 
v.  So.  R.  Co.,  195  U.  S.  243,  250,  49  L.  Ed.  178;  In  re  Philo,  eta.  Iron  Co., 
103  F.  2d  901;  Bums  v.  Ender  Coal  &  Coke  Co.,  104  F.  2d  964. 

2  Mass.  v.  Mellon,  262  U.  S.  447;  Fairchild  v.  Hughes,  258  U.  S.  126; 
Union  Trust  Co.  v.  David,  36  App.  D.  C.  549;  Yankee  Network  Inc.,  v. 
Federal  Communications  Comm.,  71  App.  D.  C.  11;  McFarland  v.  Pierce, 
45  N.  E.  706,  707,  151  Ind.  546;  American  Surety  Co.  v.  Jones,  44  N.  E. 
2d  762,  765,  316  Ill.  App.  197;  Kenny  v.  Hickey,  105  P.  2d  192,  193,  60 
Nev.  187;  Bowles  v.  Dannim,  2  A.  2d  892,  895,  62  R.  I.  36;  American 
Petroleum  Exchange  v.  Public  Service  Commission,  238  Mo.  App.  92,  176 
S.  W.  2d  533-535. 
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Radio  Comm.,  62  App.  D.  C.,  240,  242,  66  F.  2d  220,  thi^ 
Court  said  at  page  242 : 

“In  addition  to  the  requirement  of  a  substantia), 
interest  in  the  subject-matter  of  the  litigation,  it  is 
essential  in  order  that  a  person  may  appeal  or  sue 
out  a  writ  of  error  that  he  shall  be  aggrieved  or  preju¬ 
diced  by  the  judgment  or  decree;  appeals  are  not  alL 
lowed  for  the  purpose  of  settling  abstract  question^, 
however  interesting  or  important  to  the  public  gener¬ 
ally,  but  only  to  correct  errors  injuriously  affecting 
appellant.  •  *  •  Persons  aggrieved  in  this  sense  are 
not  those  who  may  happen  to  entertain  desires  on  the 
subject,  but  only  those  who  have  rights  that  may  be 
enforced  at  law  or  whose  pecuniary  interest  may  bje 
established  in  whole  or  in  part  by  the  decree.  *  *  *r 
(Emphasis  supplied)  1 

The  Ninth  Circuit  Court  of  Appeals  dealt  fully  with  this 
rule  in  Hamilton  Trust  Co.  v.  Cornucopia  Mines  Co.,  223  F. 
494,  499  (Cert,  denied,  239  U.  S.  641),  when  it  dismissed 
an  appeal  brought  by  a  trustee. 

“It  is  a  fundamental  rule  of  appellate  jurisdiction 
that  every  person  desiring  to  appeal  from  a  decree 
must  be  interested  in  the  subject-matter  of  the  liti¬ 
gation,  and  the  interest  must  be  immediate  and  pecu¬ 
niary  and  not  a  remote  consequence  of  the  judgment. 
The  interest  must  be  substantial,  and  a  merely  nominal 
party  to  an  action  cannot  appeal.  The  interest  must 
also  be  subsisting,  for  although  a  party  may  have  an 
appealable  interest  at  the  commencement  of  the  suit, 
if  that  interest  has  terminated  before  the  entry  of  tpe 

1  See  also  Barksdale  v.  Morgan ,  34  App.  D.  C.  549,  552;  Hawley  v. 
Hawley ,  72  App.  D.  C.  357,  359,  114  F.  2d  505;  In  re  Miehxgan-Ohio 
Bldg.  Corp.,  117  F.  2d  191. 
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!  judgment  or  decree  sought  to  be  appealed  from,  he 
cannot  appeal.  Again,  the  right  or  title  which  the 
appellant  seeks  to  establish  must  be  his  own  and  not 
j  that  of  a  third  person.  2  Ruling  Case  Law,  pars.  33, 
34.  See  also  notes  to  In  re  Switzer,  119  Am.  St.  Rep. 
741,  where  cases  in  support  of  the  pirnciples  stated 
are  cited.’ * 

The  analysis  which  follows  will  demonstrate  clearly  that, 
under  the  circumstances,  neither  of  the  appellants  is  an 
aggrieved  party  within  the  rule. 


n. 

The  Trustees  Are  Not  Legally  Aggrieved  by  the  Judgment 
of  the  District  Court  Naming  Appellee  As  the  Site  for 
the  Ackland  Memorial 

Appellants,  the  trustees,  sought  and  received  a  deter¬ 
mination  by  this  court  that  the  trust  provisions  of  the  will 
did  not  fail  by  reason  of  the  renunciation  by  Duke  Univer¬ 
sity,  but  that  they  should  be  carried  into  effect  by  the 
application  of  the  doctrine  of  judicial  cy  pres,  ( Noel  v.  Olds 
78  U.  S.  App.  D.  C.  155, 138  F.  2d  581).  It  is  plain  that  the 
trustees  recognized  that  under  the  doctrine  of  judicial  cy 
pres,  it  was  the  court’s  duty  and  not  theirs  to  select  the 
institution  in  place  of  Duke  University,  because  they  caused 
to  be  entered  a  judgment  on  the  mandate  from  this  court 
which  directed  them  to  make  an  investigation  and  report 
to  the  court  for  its  determination  as  to  whether  the  Univer¬ 
sity  of  North  Carolina  or  Rollins  College,  or  either  of  them 
should  be  named  in  the  place  of  Duke  University.  They  ac¬ 
cepted  this  appointment  and  acted  under  it  and  in  so  doing 
they  were  mere  officers  of  the  court,  stripped  of  any  right  to 


11 


question  the  wisdom  of  the  decision  which  was  made  by  th^ 
court  in  the  exercise  of  its  prerogative.1 

As  appointees  of  the  court  for  the  purpose  of  making 
an  investigation  and  report  to  the  court,  the  trustees’ 
functions,  as  such,  ceased  when  they  made  their  report. 
Although  they  may  disagree  with  the  decision  of  the  court 
and  feel  hurt  that  it  did  not  adopt  their  recommendations, 
those  results  are  not  sufficient  to  make  them  aggrieved 
parties  entitled  to  an  appeal. 

Acting  under  their  appointment  from  the  court  the  trus¬ 
tees  occupied  a  position  similar  to  a  receiver  or  trustee, 
either  of  whom  is  bound  bv  the  decision  of  the  court  which 


1  Bogert,  Trusts  &  Trustees: 

Sec.  435.  “The  cy  pres  power  is  a  power  of  the  Court  of  Equity  alone. 
In  the  absence  of  special  provisions  in  the  trust  instrument,  the  trustees 
have  no  power  of  their  own  motion  to  decide  that  it  has  become  impos¬ 
sible  or  inexpedient  to  carry  out  the  trust  as  originally  planned  and  then 
to  substitute  another  scheme.” 

Sec.  441.  “The  court  frequently  receives  suggestions  from  the  trus¬ 
tees,  the  Attorney  General,  or  prospective  beneficiaries  of  the  charity, 
in  making  up  its  mind  concerning  the  best  procedure  in  the  emergency. 
The  arguments  and  schemes  thus  advanced  are  often  helpful  to  the 
Court  or  to  a  Master,  but  patently  equity  does  not  consider  itself  bound 
to  adopt  any  of  these  plans.  (Citing — Rusk  Medical  College  v.  Univer¬ 
sity  of  Chicago,  312  Ill.  109,  143  N.  E.  434). 

3  Scott,  Law  of  Trusts  (1939)  :  I 

“Section  399.  Where  property  is  given  in  trust  for  a  particular 
charitable  purpose  which  fails,  but  the  trust  does  not  fail  because  the 
cy  pres  doctrine  is  applicable,  the  proper  procedure  is  to  apply  to  the 
Court  for  its  determination  as  to  the  purpose  to  which  the  property 
should  be  applied.  Ordinarily  the  Court  will  refer  the  matter  to  a 
master  with  directions  to  report  a  scheme  of  application  of  the  property 
to  the  court.  The  Court  may  accept  the  scheme  so  proposed  or  may 
reject  or  modify  it.  Jackson  v.  Phillips,  14  Alien  539  (Mass.  1867). 
If  the  situation  is  one  in  which  there  is  no  difficulty  in  the  framing  of 
a  scheme  the  court  may  frame  a  scheme  itself  or  adopt  one  proposed  by 
the  trustees.  Robinson  (1923)  2  Ch.  332;  Osgood  v.  Rogers,  186  Mass. 
238,  71  N.  E.  306. 

It  is  improper,  however,  for  the  trustees  themselves,  without  applying 
to  the  court  for  its  instructions,  to  proceed  to  make  an  application  of 
the  property  cy  pres.  Trustees  of  Andover  Theological  Seminary  v. 
Visitors,  253  Mass.  256,  297,  148  N.  E.  900;  Lewis  v.  Brubaker,  322  Mo. 
52,  14  S.  W.  (2d)  982;  MacKensie  v.  Trustees  of  Presbytery,  67  N.  J. 
Eq.  652,  671,  61  AtL  1027,  3  L.  R.  A.  (N.  S.)  227;  Trustees  of  the  First 
Presbyterian  Church  v.  Wheeler,  106  N.  J.  Eq.  8,  149  Atl.  589.” 
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appoints  him,  provided,  of  course,  the  decision  does  not 
affect  him  personally.1 

The  trustees  are  powerless  to  appeal  in  their  role  as 
testamentarv  trustees  for  the  reason  that  thev  have  and 
assert  no  particular  interest  or  estate  in  the  property,  they 
represent  no  one  in  interest  and  no  one  aggrieved  by  the 
judgment.  The  judgment  in  no  manner  diminishes,  dam¬ 
ages  or  adversely  affects  the  estate  which  the  trustees  have 
the  power  and  duty  to  administer. 

The  court  having  selected  the  institution  as  the  site  for 
the  museum  it  then  became  the  duty  of  the  trustees  to  see 
to  it  that  the  trust  is  administered  at  that  institution  in 
accordance  with  the  terms  of  the  will — their  powers,  duties 
and  privilege  flow  from  that  instrument  and  that  alone. 
They,  however,  are  not  given  plenary  power  and  authority* 
to  represent  all  persons  named  or  unnamed  in  the  will  as 


i  Yoelin  v.  Kudla ,  302  HI.  App.  413,  24  N.  E.  2d  67,  74. 

I  “In  our  opinion  the  contention  of  the  intervening  petitioner  that  a 
receiver  cannot  appeal  from  any  order  or  decree  which  does  not  affect 
the  settlement  of  has  accounts  is  a  meritorious  one.” 

MacNabb  v.  Sheridan ,  181  Md.  245,  29  A.  2d  271,  272. 

“The  trustee  had  no  interest  in  the  estate;  he  was  an  officer  of  the 
court  appointed  to  bring  the  property  into  the  market,  sell  and  distribute 
tiie  proceeds  in  accordance  with  the  auditors’  account  when  ratified  by 
the  court.” 

Hallam  v.  Oppenheimer,  3  App.  D.  C.  329,  330,  Alvey  J. 

“The  motion  to  dismiss  the  appeal  in  this  case  must  prevail.  The  only 
appellants  are  the  trustees  appointed  by  the  decree  of  the  court  to  make 
sale  and  conveyance  of  the  property  decreed  to  be  sold,  and  they  have 
no  such  right  or  interest  in  the  property,  nor  any  such  standing  in 
court,  as  to  entitle  them,  in  their  character  of  trustees  under  the  decree, 
to  appeal  from  an  order  of  the  court  from  which  they  derive  their  naked 
power  of  sale.  They  are  the  mere  officers  or  hand  of  the  court  appointed 
to  make  the  sale;  and  no  sale  is  or  can  be  made  under  the  decree,  except 
upon  the  approval  and  ratification  of  the  court.  The  court  becomes  the 
vendor  and  not  the  trustees.  They  have  no  right  to  complain,  by  way 
of  appeal,  of  an  order  of  the  court  refusing  to  ratify  the  sale-  The 
parties  to  the  cause  have  not  appealed,  and  the  trustees  have  no  right 
to  appeal ;  and  therefore  it  is  ordered  that  the  appeal  be  dismissed,  with 
costs  in  this  court  to  the  appellees. 

Appeal  dismissed.” 

I  Mitchell  v.  Evans ,  18  App.  D.  C.  254,  258; 

Kappler  v.  Sumpter ,  S3  App.  D.  C.  404,  409; 

See  also  Hawley  v.  Hawley,  72  App.  D.  C.  357,  114  F.  2d  505; 

State  v.  State  Bank  &  Trust  Co.,  137  P.  400,  402,  36  Nev.  526. 
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well  as  their  own  particular  view  of  public  interest  gen¬ 
erally.  On  the  contrary,  their  duties  are  limited  and 
defined  by  the  will.  There  is  nothing  implicit  in  their  fidu¬ 
ciary  character  which  furnishes  them  with  a  justicable 
interest  in  seeing  to  it  that  their  own  concept  of  the  law 
with  respect  to  judicial  cy  pres  shall  be  enforced,  for  only 
those  likely  to  receive  direct  pecuniary  injury  of  a  substan¬ 
tial  nature  may  be  heard  to  complain. 

The  majority  rule  in  this  country  is  that  executors, 
trustees  or  other  representatives  of  a  decedent’s  estate  may 
not  seek  a  judicial  review  of  a  judgment  construing  a  will 
and  ordering  distribution  thereunder.1  These  appeals  in¬ 
volve  a  judgment  which,  in  so  far  as  the  trustees  are 
concerned,  is  similar  to  a  judgment  ordering  distribution 
of  an  estate  as  between  certain  claimants.  This  question 
was  considered  by  the  Ninth  Circuit  Court  of  Appeals  in 
King  v.  Buttolph,  30  F.  2d  769.  There  an  appeal  was  taken 
by  an  executor  from  a  judgment  construing  a  will  to  mean, 
among  other  things,  that  certain  jewelry  went  into  the 
residue  rather  than  to  the  executors  “to  distribute  *  *  *  at 
their  discretion  to  (the  testatrix’s)  friends”,  the  court  in 
dismissing  the  appeal  said : 

“The  question  is  presented  whether  or  not  the  ap¬ 
pellant  has  a  right  of  appeal.  He  stands  alone  in  con¬ 
testing  the  validity  of  the  decision  of  the  court  below. 
He  represents  the  interest  of  no  person  affected  by 
the  decision ,  or  who  might  be  the  recipient  of  any  of 
the  articles  of  jewelry  which  he  contends  were  left  to 
the  executors  to  distribute  in  their  discretion ,  and 
there  is  no  means  of  identifying  such  persons.  It  is 
of  no  moment  to  him  in  his  official  capacity  whether] 
the  jewelry  is  given  to  unknown  donees,  or  is  given  toj 
the  trustees  for  the  benefit  of  the  trust  estate. 
think  that  he  has  no  standing  as  an  appellant  in  the 
case,  and  that  the  appeal  should  be  dismissed.  It  is 
fundamental  that  an  appellant  must  either  have  or 
represent  an  interest  in  the  subject-matter  of  the  ap- 


1  See  Annotation  in  117  A.  L.  R.  99-117. 
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peal,  and  it  is  generally  held  that,  where  it  does  not 
appear  that  the  administrator  has  an  interest  in  a 
controversy  and  he  is  the  only  party  asking  a  review 
of  the  judgment,  the  appeal  should  be  dismissed.  Vir- 
den  v.  Hubbard, ,  37  Colo.  37,  86  P.  113.”  (Italics 
supplied) 

This  court  in  dismissing  an  appeal  by  an  executor  from 
a  judgment  denying  a  claim  of  an  attorney  employed  by  the 
executor  to  defend  the  will  said : 

“Under  our  statute,  it  is  a  condition  precedent  to 
tine  right  of  appeal  that  the  appellant  must  show  that 
he  is  directly  aggrieved  by  the  order  appealed  from  ” 1 
(Italics  supplied) 

No  decisions  have  been  found  wherein  the  general  rule 
has  been  applied  to  a  situation  factually  close  to  the  one 
here  involved.  Perhaps  this  is  because  no  one  in  a  repre¬ 
sentative  capacity  has  heretofore  undertaken  to  invade 
the  exclusive  province  of  the  court.  Appellants,  the  trus¬ 
tees,  recognize  the  fact  that  it  was  the  court’s  obligation 
to  select  the  institution  in  the  place  of  Duke,  but  they  say 
in  effect  that  the  selection  must  meet  with  their  approval.2 

The  rule  here  involved  has  been  well  stated  in  New  York 
in  the  case  of  Bryant  v.  Thompson ,  128  N.  Y.  426,  28  N.  E. 
522.  There,  the  plaintiffs  as  executors  and  trustees  brought 
a  bill  for  instructions  as  to  the  manner  in  which  a  certain 
trust  fund  should  be  distributed.  Under  the  will,  the  trust 
was  created  for  the  benefit  of  the  testator’s  daughter.  It 
provided,  however,  that  beneficiaries  who  chose  to  contest 
the  will  would  not  receive  their  respective  legacies.  The 
daughter,  while  an  infant,  filed  a  contest.  After  the  will 
was  declared  valid  and  admitted  to  probate,  the  executors 
and  trustees  brought  suit  to  determine  what  disposition 
should  be  made  of  the  trust  estate.  The  lower  court  held 
that  since  the  daughter  was  an  infant  and  her  guardian 

1  Barksdale  v.  Morgan,  34  App.  D.  C.,  549,  552,  See  also,  Rowley  v. 
Hawley,  72  App.  D.  C.  357,  114  F.  2d  505. 

2  Appellants  (Trustees)  brief  p.  22. 
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was  compelled  by  law  to  look  after  her  interests,  the  clause 
in  the  will  was  invalid  as  against  her.  From  this  decision] 
the  executors  and  trustees  under  the  will  appealed.  Al 
motion  to  dismiss  the  appeal  was  granted.  This  case  isj 
particularly  interesting  as  it  points  out  the  distinctioi 
between  a  representative’s  right  on  the  one  hand  to  brin* 
an  initial  proceeding  for  instructions,  and  his  inability  oi 
the  other  to  go  the  step  further  as  here  attempted,  an< 
appeal  from  a  decision  adverse  to  his  own.  The  court  said : 

“The  plaintiffs  clearly  had  the  right  to  bring  thi; 
action  in  order  to  procure  a  judicial  determination  o 
the  question  as  to  which  of  two  claimants  was  entitled 
to  the  fund,  and  also  to  obtain  the  instructions  of  the 
court  in  regard  to  their  duties  under  the  wilL  They 
have  obtained  these  instructions  and  this  determina 
tion  from  the  highest  court  of  the  state  possessin 
original  and  general  jurisdiction.  There  were  tw 
parties  who  had  a  pecuniary  interest  in  the  decision 
of  the  question  involved  in  the  case, — the  daughter! 
who  is  satisfied  with  the  result,  as  it  is  in  her  favor, 
and  the  widow,  who  does  not  appeal.  The  judgment 
rendered  in  the  court  to*  which  the  plaintiffs  resorted 
in  the  first  instance  is* a  perfect  protection  to  them 
in  the  disposition  of  the  fund  in  accordance  therewith, 
and  in  the  performance  of  every  duty  growing  out  of 
the  legacy  to  the  daughter  under  the  provisions  of  th& 
wiU.  This  being  true,  what  interest  have  the  plaintiff s 
in  the  further  prosecution  of  the  action?  They  had 
an  interest ,  and  it  was  their  duty,  to  procure  a  judicial 
determination  of  the  questions  presented  by  the  fads 
alleged,  but  no  interest  or  duty  in  obtaining  a  decision 
according  to  some  view  of  the  law  that  they  may  have 
themselves  entertained,  or  have  been  advised  by  coun\ 
sel.” 1  (Emphasis  supplied) 

That  a  personal  representative  of  a  decedent  may  not 
appeal  from  a  decree  construing  a  will  for  the  sole  purpose 
of  advancing  his  own  theory  of  the  law  was  announced  in 
Maxwell  v.  Adams,  91  W.  Va.  486,  113  S.  E.  752,  whicn 


i  See  also  In  Re  Coe ,  66  N.  Y.  S.  784,  55  App.  Div.  270;  Surratt  v. 
Knight,  162  Md.  14,  158  A.  1.  I 
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involved  conflicting  claims  of  certain  heirs.  In  dismissing 
the  administrator’s  appeal,  the  court  held: 

*  *  It  is  a  doctrine  of  universal  application  that 
a  party  not  affected  by  a  decree  cannot  appeal  from 
it.  What  interest  has  the  administrator  as  such  in  the 
question  of  the  distribution  of  this  estate  among  the 
distributees?  The  amount  of  the  estate  is  in  no  wise 
affected  by  this  distribution,  nor  is  his  title  or  his 
interest  as  personal  representative  in  the  estate  in  any 
wise  affected.  It  is  quite  true  that  an  administrator 
or  a  personal  representative  may  prosecute  an  appeal 
from  a  decree  or  judgment  which  affects  the  estate  as 
such,  that  is,  which  decreased  the  estate,  or  takes 
something  away  from  it,  or  changes  the  title  and  makes 
it  less  complete  than  it  would  have  been  but  for  the 
decree  or  judgment,  or  casts  an  encumbrance  upon  it 
in  some  way,  but  we  can  see  no  interest  that  an  ad¬ 
ministrator  can  have  in  the  question  which  of  the  dis¬ 
tributees  get  the  money.  *  •  *  The  authorities  are  w’ell 
nigh  uniform  in  the  holding  that  a  personal  representa¬ 
tive  has  no  such  interest  as  entitles  him  to  prosecute 
an  appeal  from  a  decree  distributing  the  estate  in  his 
hands  to  the  parties  entitled  thereto.”  (113  S.  E. 
753)1 

The  trustees  having  and  asserting  no  interest  in  the 
estate,  representing  no  one  in  interest  and  no  one  aggrieved 
by  the  judgment  and  being  fully  protected  by  it  they  have 
no  right  of  appeal  therefrom  but  should  promptly  comply 
with  its  terms.2 

1  See  also  In  re  Mussels  Estate,  341  Pa.  1,  17  A.  (2d)  411  (1941) ; 
Trust  Company  of  Georgia ,  et  al  v.  Brovm  et  aL,  186  Ga.  496,  197  S.  E. 
803. 

2  Wilson  v.  Board  of  Regents  of  University  of  Colorado ,  46  Colo.  100, 
102  P.  1088. 

“*  *  *  The  order  of  the  court  below  is  a  full  and  complete  protection 
to  the  executor,  for  whatever  he  may  do,  by  way  of  disposition  of  the 
property,  within  its  terms.  This  being  true,  what  possible  interest  has 
he  in  the  further  prosecution  of  the  action?  Clearly  it  is  his  duty,  as  it 
should  be  his  pleasure,  to  promptly  acquiesce  in  such  order  and  cheerfully 
comply  with  its  terms.”  (See  also  4  C.  J.  S.,  pp.  365-368) 
i  See  also  Bolster  v.  A  tty  General ,  306  Mass.  387,  28  N.  E.  (2d)  475. 

In  re  Strongs ’  Estate ,  65  P.  2d  845,  Cal.  App. 

Hetzell  v.  Morrison,  60  N.  E.  2d  150,  152 
j  Ballard  v.  Maguire,  56  N.  E.  2d  891,  892,  317  Mass.  130. 

In  re  Thompson's  Estate,  17  N.  E.  2d  797,  798,  279  N.  Y.  131. 
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m. 

The  University  of  North  Carolina  Is  Not  Legally  Aggrieved 
by  the  Judgment 

The  University  of  North  Carolina  is  not  “aggrieved”, 
in  the  legal  sense  by  the  judgment.  It  is  a  pure  volunteer 
which  offered  to  furnish  a  site  for  the  art  museum.  It 
asserts  and  claims  no  interest,  legal  or  equitable  in  the 
estate.  It  is  under  no  duty  or  responsibility  as  to  the 
disposition  of  the  fund  or  its  administration.  It  is  not 
mentioned  in  the  will  as  an  alternate  beneficiary  in  the 
event  which  happened — the  renunciation  by  Duke  Univer¬ 
sity.  As  only  an  institution  that  hoped  to  be  the  beneficiary 
or  active  agency  of  the  application  of  the  cy  pres  doctrine 
it  has  no  legally  recognized  private  interest  in  the  dispo¬ 
sition  of  the  estate.  In  this  case  the  University  of  North 
Carolina  has  no  interest  different  in  kind  from  that  of 
every  other  educational  institution  in  the  South  and  of  the 
public  in  general  in  the  South. 

The  right  of  appeal  by  a  volunteer  which  sought  the 
benefits  of  a  charitable  trust  was  thoroughly  considered 
by  the  Supreme  Court  of  Massachusetts  in  Bolster  v.  Atty. 
General ,  306  Mass.  387,  28  N.  E.  (2d)  475  (1940).  In  that 
case  the  trustees  under  a  will  petitioned  the  court  for 
instructions  as  to  their  duty  with  respect  to  a  large  fund 
in  their  hands,  which  constituted  the  residue  of  the  estate 
designated  by  the  will  to  found  an  institution  for  girls  in 
a  certain  category.  The  will  provided  that  the  school  should 
be  located  on  a  farm  then  owned  by  the  testator  and  if 
owned  by  him  at  the  time  of  his  death.  After  the  death 
of  the  testator  the  farm  was  sold  pursuant  to  an  order  of 
court  and,  consequently,  the  execution  of  the  trust  in  the 
manner  intended  by  the  testator  was  made  impossible. 
Some  of  the  heirs  of  the  testator  sought  to  have  the  fund 
distributed  to  them  as  intestate  property.  The  Attorney 


General  of  the  state  entered  his  appearance  in  the  proceed¬ 
ing  and  filed  an  answer  to  the  complaint. 

Simmons  College  filed  a  petition  and  was  permitted  to 

intervene  as  a  respondent  and  filed  an  answer  wherein  it 

set  forth  that  the  purposes  for  which  it  was  organized 

more  closelv  resembled  the  dominant  intention  of  the  tes- 
|  •  # 

tator,  as  indicated  by  his  will,  than  did  the  purposes  of 
any  other  existing  institution,  and  it  asked  that  the  fund 
be  used  at  Simmons  College  under  the  doctrine  of  cy  pres. 
The  court  applied  the  cy  pres  doctrine  by  instructing  the 
trustees  to  pay  the  income  of  the  fund  annually  to  the 
town  of  Norwood. 

Simmons  College  appealed,  and  in  dismissing  the  appeal 
the  court  said: 

“The  broader  question  is,  had  Simmons  College  any 
standing  to  appeal  from  any  ‘order,  decree  or  denial ’ 
of  the  Probate  Court  proceeding?  The  statute  gives  a 
right  of  appeal  only  to  ‘a  person  aggrieved’  bv  the 
‘order,  decree  or  denial’.  Simmons  College  was  under 
no  duty  or  responsibility  as  to  the  disposition  of  the 
fund.  As  an  institution  that  hoped  to  be  the  bene¬ 
ficiary  or  active  agency  of  the  application  of  the  cy  pres 
doctrine,  Simmons  College  had  no  legally  recognized 
private  interest  in  the  disposition  of  the  fund.  It  had 
no  interest  different  in  kind  from  that  of  the  public 
generally,  which  is  represented  exclusively  by  the 
Attorney  General.  Consequently,  it  could  not,  legally 
speaking,  be  aggrieved  by  any  disposition  of  the  fund 
that  may  have  been  made,  and  has  no  right  of  appeal. 
The  appellant  contends  that  since  it  became  a  party 
to  the  proceeding  by  leave  of  court  it  is  necessarily 
aggrieved  by  a  decree  unfavorable  to  its  contentions. 
The  statute  gives  a  right  of  appeal  not  to  a  party’,  but 
to  “a  person  aggrieved”.  It  is  hard  to  see  how  a 
person  or  corporation  obviously  lacking  any  legally 
recognized  interest  in  the  litigation  can  acquire  such 
an  interest  merely  by  being  admitted  as  a  party,  or 
why  a  mistake  in  admitting  such  a  person  or  corpora¬ 
tion  as  a  party  requires  other  parties  and  the  court 
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to  submit  to  interference  by  such  person  or  corpora¬ 
tion  in  all  subsequent  proceedings.  See  Chicago  v. 
Chicago  Rapid  Transit  Company ,  284  U.  S.  577. 

In  the  case  of  Female  Ass’n.  of  N.  Y.  v.  Beekman ,  21 
Barbour  (N.  Y.)  565,  the  will,  among  other  things,  directed 
the  executor,  as  trustee,  to  apply  the  residuary  estate  in 
his  discretion  to  one  or  more  societies  for  the  support  of 
*  i  indigent  respectable  persons,  especially  females  and 
orphans”.  The  executors  named  in  the  will  renounced 
and  letters  of  administration  were  issued  to  Beekman. 
The  plaintiff  brought  an  action  against  the  administrator 
c.t.a.  for  the  enforcement  of  the  trust.  It  alleged  that 
it  was  an  incorporated  society,  its  object  being  for  the 
relief  of  respectable,  aged  and  indigent  females  in  the 
City  of  New  York  and  that  their  funds  and  property 
have  been  faithfully  devoted  to  that  object ;  that  the  execu¬ 
tors  had  done  nothing  in  execution  of  the  trust  except 
renounce;  that  it  was  still  their  duty  to  require  the 
administrator  to  account,  and  to  dispose  of  the  property 
for  the  charitable  purposes  mentioned  in  the  will.  Their 
prayer  for  relief  was  that  it  be  determined  whether  the 
executors  named  in  the  will  are  still  trustees  under  the 
will  and  authorized  to  carry  the  same  into  execution;  and, 
if  it  should  be  adjudged  that  they  are  still  trustees,  that 
they  be  directed  to  execute  the  provisions  of  the  will  and 
dispose  of  the  estate  according  to  the  charitable  intent  of 
the  testator;  or,  that  the  court  appoint  other  trustees  to 
execute  the  trust  and  carry  out  the  charitable  intent  of 
the  testator  under  the  direction  of  the  court. 

Upon  demurrer,  the  court  dismissed  the  complaint  on 
the  ground  that  the  plaintiff  corporation  was  not  a  party 
in  interest  and  had  no  right  to  sue.  The  opinion  of  the 
court  is  so  pertinent  to  the  question  here  involved  that 
we  quote  from  it  at  length  (p.  568) : 

“•  *  #  It  is  a  general  rule,  that  a  suit  to  enforce  a 
trust  can  only  be  maintained  by  the  trustee  or  the 
cestui  que  trust.  As  against  a  third  person,  the 


trustee,  he  being  regarded  as  the  representative  of 
the  cestui  que  trust,  is  the  property  party  to  bring 
the  action.  As  against  the  trustee  himself  the  suit 
can  only  be  maintained  by  the  cestui  que  trust.  Where 
the  trust  is  for  a  public  charity,  there  being  no  certain 
persons  who  are  entitled  to  it,  so  as  to  be  able  to  sue 
in  their  own  names  as  cestuis  que  trust,  a  suit  for 
the  purpose  of  having  the  charity  duly  administered, 
must  be  brought  in  the  name  of  the  attorney  general. 
In  such  a  case  that  officer,  as  representative  of  the 
public,  would  occupy  the  relation  of  cestui  que  trust 
to  trustees.  •  *  • 

“In  this  case,  the  plaintiff  has  no  interest  what¬ 
ever  in  the  execution  of  the  alleged  trust.  It  is 
neither  a  trustee  nor  cestui  que  trust.  The  most 
that  can  be  said  of  it,  is  that  in  case  the  trust  should 
be  established  and  executed,  it  is  possible  that  the 
plaintiff  might  be  made  a  beneficiary  of  the  trust. 
The  same  is  equally  true  of  ten  thousand  other 
societies.  The  direction  of  the  will  is  that  the  resid¬ 
uary  fund  should  be  paid  to  the  financial  officer  of 
any  one  or  more  societies  for  the  support  of  indigent 
respectable  persons;  giving  to  the  trustees  full  dis¬ 
cretionary  power  as  to  the  disposition  of  the  same. 
In  the  exercise  of  this  power  of  appointment,  the 
trustees  are  not  restricted  to  any  territory  or  country. 

“Wherever  societies  of  the  description  specified 
are  to  be  found,  there  the  testator’s  bounty  may  be 
bestowed.  Such  societies  exist  as  far,  at  least,  as 
the  bounds  of  Christendom  extend.  How  then  can  the 
plaintiff,  though  a  corporation  whose  object  is  such 
as  is  described  in  the  will,  and  therefore  capable  of 
being  made  a  cestui  que  trust,  be  allowed  to  implead 
the  parties  in  interest  and  compel  them  to  litigate  the 
questions  involved  in  this  suit?  As  well  might  the 
heir  expectant  bring  his  action  to  establish  his  in¬ 
heritance  before  the  death  of  his  ancestor.  All  that 
can  be  said  of  either  is  that  they  occupy  a  position 
which  renders  it  possible  that,  at  some  future  period, 
they  may  have  an  interest  in  the  questions  they  seek 
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to  litigate.  Principle  and  precedent  are  alike  de¬ 
cisive  against  such  action/’1 

The  fact  that  the  University  of  North  Carolina  was 
permitted  to  intervene  as  a  party  to  the  proceeding  below 
does  not  make  it  a  “ party  aggrieved”.  The  statute  gives 
a  right  of  appeal,  not  to  a  party,  but  to  a  “party  ag¬ 
grieved”,  and  one  obviously  lacking  any  legally  recog¬ 
nized  interest  in  the  litigation  cannot  acquire  such  interest 
merely  by  being  admitted  as  a  party. 

The  right  of  an  intervenor  to  appeal  from  a  judgment 
with  which  it  is  in  disagreement  has  been  passed  upon 
frequently  and  it  has  been  determined  that  the  intervenor 
must  possess  the  same  qualifications  as  any  other  appel¬ 
lant.  The  order  of  intervention  standing  alone  lends  no 
sanction  to  the  right  of  appeal.  In  addition  to  the  case  of 
Bolster  v.  Atty.  General ,  supra ,  the  Ninth  Circuit  Court 
of  Appeals  in  the  matter  of  In  re  W estern  Pac.  R.  C ompany, 
122  F.  2d  807,  808,  said : 

“It  is  immaterial,  if  true,  that  appellant,  before  filing 
his  motion,  had  sought  and  obtained  permission  to 
intervene  and  thus  had  become  a  party  to  the  pro¬ 
ceeding;  for  even  a  party  may  not  appeal  from  a 
judgment  or  order  unless  he  has  some  interest  in 
the  subject-matter  thereof — cf.  King  v.  Buttolph ,  30 
F.  2d,  769  (C.  C.  A.  9) ;  Atlas  v.  United  States ,  50  F. 
2d  808,  809  (C.  C.  A.  3). 2 


1  Followed  with  approval  in:  Beekman  v.  People,  27  Barb.  (N.  Y.) 
260,  301;  Greenway  v.  Irvine’s  Trust,  (1939),  279  Ky.  632,  131  S.  W. 
(2d)  705,  711;  Clark  v.  Oliver,  91  Va.  421,  22  S.  E.  175,  177;  Shields  v. 
Harris,  190  N.  C.  520,  130  S.  E.  189,  192;  Steams  v.  Newport  Hospital, 
27  R.  I.  309,  62  A.  132,  135. 

See  also  Wright  v.  Wright,  225  N.  Y.  329,  122  N.  E.  213. 

2  See  also  In  re  Western  Poe.  R.  Co.,  124  F.  2d  136,  138  (C.  C.  A.  9). 
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CONCLUSION 

We  respectfully  submit  that  the  appeals  of  the  trustees 
and  the  University  of  North  Carolina  should  be  dismissed. 

Homer  Cummings, 

J.  Edward  Burroughs,  Jr., 
1625  K  Street,  N.  W. 
Washington,  D.  C. 
Attorneys  for  Appellees 

Cummings,  Stanley,  Truitt  &  Cross 
1625  K  Street,  N.  W. 

Washington,  D.  C. 

Of  Counsel  for  Appellees 
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Reply  Brief  of  Appellants 
Edson  B.  Olds,  Jr.,  and  American  Security  and 
Trust  Company,  Trustees 


IN  THE 

United  States  Court  of  Appeals 

District  of  Columbia 


No.  9710 


EDSON  B.  OLDS,  JR.,  and  AMERICAN  SECURITY 
AND  TRUST  COMPANY,  as  Trustees  under  the  will 
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United  States  Court  of  Appeals 

District  of  Columbia 


No.  9710 


EDSON  B.  OLDS,  JR.,  and  AMERICAN  SECURITY 
AND  TRUST  COMPANY,  as  Trustees  under  the  will 
of  William  Hayes  Ackland,  deceased,  Appellants , 

v.  I 

ROLLINS  COLLEGE,  Appellee. 


Appeal  from  the  Judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia. 


REPLY  BRIEF  OF  EDSON  B.  OLDS,  JR.,  AND  AMERI¬ 
CAN  SECURITY  AND  TRUST  COMPANY,  TRUS¬ 
TEES,  APPELLANTS. 

In  this  reply,  the  Trustees  contend  that  the  “findings” 
of  the  court  below  are  not  entitled  to  weight  as  such,  (1) 
because  the  case  was  not  tried  on  the  facts1  (findings  by 

i  Federal  Rule  of  Civil  Procedure  52(a),  as  amended,  provides  as  follows: 

“EFFECT.  In  all  actions  tried  upon  the  facts  without  a  jury  or  with  an 
advisory  jury,  the  court  shall  find  the  facts  specially  and  state  separately  its 
conclusions  of  law  thereon  and  direct  the  entry  of  the  appropriate  judg¬ 
ment;  *  *  *  Findings  of  fact  shall  not  be  set  aside  unless  dearly  erroneous, 
and  due  regard  shall  be  given  to  the  opportunity  to  the  trial  court  to  judge 
of  the  credibility  of  the  witnesses.  The  findings  of  a  master,  to  the  extent 
that  the  court  adopts  them,  shall  be  considered  as  the  findings  of  the  court. 
If  an  opinion  or  memorandum  of  decision  is  filed,  it  will  be  sufficient  if  the 
findings  of  fact  and  conclusions  of  law  appear  therein.  Findings  of  fact  and 
conclusions  of  law  arc  unnecessary  on  decisions  of  motions  under  Buies  12  or 
56  or  any  other  motion  except  as  provided  in  Rule  41(b).’*  (emphasis  sup¬ 
plied)  (the  amendment,  in  so  far  as  it  added  the  last  sentence,  is  declaratory 
of  the  correct  interpretation  of  the  rule,  see  Notes  of  Advisory  Committee).  I 
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the  Trustees  in  their  report  having  been  accepted),  and  (2) 
because  errors  of  procedure  amounting  to  denial  of  fair 
hearing  deprive  the  “ findings”  of  foundation,  as  a  judicial 
determination. 

The  Trustees  make"  this  contention  for  two  reasons. 
First,  the  appellee  in  its  brief  relies  on  these  “findings”  as 
a  decision  immune  from  reversal,  as  if  facts  and  facts  only 
were  in  issue  on  disputed  evidence.  Second,  when  asked 
to  correct  the  “findings”  and  to  amend  them  so  as  not  to 
exclude  important  pertinent  facts,  the  court  below  took 
occasion  to  mention  their  finality  and  binding  effect  on  ap¬ 
peal.2  The  original  briefs  of  the  appellants  in  these  con¬ 
solidated  cases  have  outlined  the  errors  which  made  the 
result  and  “findings”  clearly  erroneous  in  any  event.  The 
reply  brief  of  The  University  of  North  Carolina,  in  which 
these  appellants  heartily  concur,  and  the  brief  in  opposition 
to  the  motion  to  dismiss  (pp.  28-33)  show  how  these  errors 
were  brought  about. 

When  the  Trial  Justice  made  his  decision,  there  were  no 
facts  in  dispute.  He  examined  no  evidence  (App.  95-6)  and 
said  that  he  accepted  all  of  the  findings  of  the  Trustees  as 
contained  in  their  report  on  file  (App.  110,  117).  This  is 
therefore  not  a  case  where  facts  were  in  dispute  and  where 
testimony  or  other  evidence  teas  before  the  court  for  selec¬ 
tion  or  rejection  as  the  court  might  find  it  entitled  to  credi¬ 
bility.  The  facts  were  already  there  and  the  case  was  being 
argued  on  motion.  Since  the  case  was  not  “tried  on  the 
facts,”  the  findings  of  the  Trial  Justice,  so-called,  were  no 
more  than  a  legal  analysis  (on  an  erroneous  theory)  of  the 
facts  already  found  and  accepted  by  the  Trustees,  plus  the 
addition  made  by  the  Court,  without  an  examination  of  the 
data  collected  by  the  Trustees,  with  respect  to  an  alleged 
“second  choice”  of  the  testator,  and  are  therefore  not  the 
kind  of  “findings”  entitled  to  the  weight  accorded  by  Fed¬ 
eral  Rules' of  Civil  Procedure  52(a). 

2  See  App.  151:  “The  Court:  No,  I  think,  of  course,  my  findings  are 
binding  on  the  Court  of  Appeals.  That  is  the  situation.” 
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In  the  Spring  of  1947,  this  case  was  placed  on  the  motions 
calendar  of  the  District  Court  for  hearing.  In  normal 
course  it  would  have  been  heard  by  the  Motions  Justice, 
who  at  that  time  was  Justice  Proctor.3  Since  counsel  had 
indicated  on  the  card  furnished  by  the  Clerk  that  they  de¬ 
sired  more  than  thirty  minutes  for  argument,  the  case  was 
referred  to  the  Assignment  Commissioner,  under  the  pro¬ 
visions  of  Local  Civil  Rule  9(c),  for  hearing  before  one  of 
the  “non-jury”  justices,  who  at  that  time  were  Justices 
Pine,  Letts,  Keech  and  Curran.3  This  practice  is  normally 
followed  so  that  counsel  in  a  complicated  case  may  have  a 
full  hearing  without  hindrance  from  the  pressure  of  many 
routine  and  less  intricate  matters  which  come  before  the 
Motions  Justice. 

On  the  morning  of  June  17,  1947,  counsel  for  appellants 
appeared  in  the  court  room  of  Justice  Curran,  to  whom  the 
case  had  been  assigned.4  After  a  short  wait,  counsel  were 
informed  that  Justice  Holtzoff,  whose  regular  assignment 
was  then  Criminal  Court  No.  3, 3  would  hear  this  case.  This 
had  the  unfortunate  result  of  entangling  a  complicated  civil 
case  with  the  exigencies  of  criminal  assignments  and  in  the 
denial  of  a  full  and  fair  hearing.5 

At  2  p.m.  on  June  17,  1947,  Mr.  Burroughs  opened  the 
argument  and  Mr.  Cummings  immediately  followed,  both 
speaking  for  Rollins  College.  As  the  subsequent  proceed¬ 
ings  and  the  result  showed,  these  arguments,  covering  24M> 
pages  of  the  appendix  (App.  61-85)  had  a  very  persuasive 
effect.  Since  the  Trial  Justice  was  relying  almost  entirely 
upon  oral  statements  of  counsel  for  Rollins  College  for  his 

3  The  judicial  assignments  for  Spring  1947  are  contained  in  an  order  of 
court  published  in  75  Wash.  L.  Rep.  309,  issue  of  April  4,  1947. 

4  While  not  in  the  record,  the  Clerk ’s  Day  Book  shows  this  case  on  the 
daily  assignment  of  the  court  over  which  Justice  Curran  was  presiding,  and 
the  transfer  “to  Holtzoff. ” 

3  The  transcript  of  Record  and  Proceedings  on  file  in  the  lower  court  in 
Criminal  No.  277-47  show  that  the  first  degree  murder  case  of  United  States 
v.  Floyd  P.  Wilson  was  called  for  trial  before  Mr.  Justice  Holtzoff  at  10:00l 
a.m.  on  June  18,  1947,  but  was  postponed  until  “ About  11  o’clock”  on  ac¬ 
count  of  the  argument  in  a  civil  case  which  had  been  held  over  from  the! 
preceding  day.  The  “civil  case”  was  of  course  this  one.  See  App.  104. 
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knowledge  of  the  facts,  it  was  incumbent  on  him  then  to 
give  the  fairest  possible  opportunity  to  counsel  for  North 
Carolina  and  for  the  Trustees  to  answer  and  to  explain  the 
basis  of  the  Trustees  ’  recommendations.  Furthermore,  the 
Trial  Justice  was  required  to  examine  the  underlying  evi¬ 
dence,  which  was  documentary  in  large  part  and  in  part 
consisted  of  actual  observations  by  the  Trustees  them¬ 
selves,  before  he  could  find  facts  at  variance  with  those 
found  by  the  Trustees.  These  things  the  Trial  Justice  did 
not  do. 

On  the  contrary,  by  contrast  to  the  unlimited  time  af¬ 
forded  for  extensive  argument  on  behalf  of  Rollins  College, 
counsel  for  appellants  were  given  meagre  opportunity  to 
discuss  either  the  legal  questions  involved  or  the  facts  con¬ 
tained  in  the  report  and  the  underlying  evidence.  They 
were  crowded  in  their  argument  not  only  by  the  criminal 
calendar  with  which  this  civil  case  had  become  entangled, 
but  by  the  constant  interruptions  and  argumentative  com¬ 
ment  by  the  court  itself.  The  pages  containing  such 
presentation  as  counsel  for  North  Carolina  was  permitted 
to  make  (App.  85-94)  and  the  16  pages  containing  such 
presentation  as  counsel  for  the  Trustees  was  permitted  to 
make  (App.  94-110)  do  not  exhibit  any  opportunity  to  pre¬ 
sent  the  case  at  all,  but  show  rather  a  constant  and  unsuc¬ 
cessful  effort  throughout  to  obtain  a  hearing  which  was 
never  accorded.  The  manner  in  which  the  proceeding  was 
conducted  thus  became  a  vital  element  in  the  case  as  a 
whole.  The  embarrassment  of  counsel  for  appellants  under 
these  circumstances  made  it  impossible  to  present  relevant 
argument  without  an  insistence  which  would  have  bordered 
on  contempt  of  court  The  nature  of  the  cy  pres  doctrine 
could  not  be  discussed  to  the  extent  required  because  the 
court  stated,  ‘‘I  am  familiar  with  the  doctrine  of  cy  pres” 
(App.  86)  in  a  tone  suggesting  that  any  further  discussion 
was  not  desired.  When  the  argument  of  counsel  for  the 
trustees  continued  the  next  morning,  the  Trial  Justice  con¬ 
tinually  interrupted  with  demands  that  counsel  “Come  to 
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the  point”  even  though  the  argument  was  certainly  rele¬ 
vant,  and  by  statements  which  clearly  indicated  that  the 
court  did  not  want  to  hear  what  the  record  available  to  him 
contained.6 

The  comments  of  this  court  in  Wilson  v.  Federal  Com¬ 
munications  Commission,  No.  9434,  decided  April  12,  1948, 
are  pertinent  in  this  regard:  “An  essential  element  of 
due  process  is  an  opportunity  to  be  heard  before  the  reach¬ 
ing  of  a  judgment  *  *  *  The  due  process  guarantee  of  hear¬ 
ing  draws  no  distinction  between  questions  of  law  and  ques¬ 
tions  of  fact.  Due  process  requires  not  only  an  opportunity 
for  the  presentation  of  evidence  and  the  cross-examination 
of  witnesses  but  also  opportunity  for  argument.”  To  which 
may  be  added  the  words  of  Cardozo,  J.  in  Palko  v.  Con¬ 
necticut,  302  U.  S.  319,  327,  “The  hearing,  moreover,  must 
be  a  real  one,  not  a  sham  or  a  pretense.” 

The  trial  justice  clearly  indicated  that  he  did  not  care  to 
examine  the  documentary  evidence  upon  which  the  trustees 
based  their  Report  and  which  was  available  to  him  in  the 
courtroom.  Had  these  documents  been  fairly  examined, 
the  character  of  the  considerable  art  activity  at  North  Caro¬ 
lina  would  have  been  apparent.  Had  all  of  the  correspon¬ 
dence  been  fairly  examined,  it  is  believed  that  the  court 
would  not  have  given  so  much  weight  to  a  fragment  of  a 
single  letter  (dated  May  19,  1937,  App.  185-186). 

The  report  of  the  trustees  was  not  given  fair  considera¬ 
tion.  The  court  curtailed  a  discussion  of  it  and  of  its  con¬ 
clusions  by  assuring  counsel  both  during  the  argument  and  * 
in  the  oral  opinion  rendered  immediately  after,  that  all  of 
the  trustees’  findings  were  being  accepted.  (App.  110, 117) 
Yet  when  the  “findings”  were  made  some  weeks  later,  only 
small  excerpts  from  the  report  were  adopted,  taken  out  of 
context  to  support  a  different  result 

Findings  cannot  properly  be  made  in  this  fashion.  The 
report  of  the  trustees  was  not  testimonial  evidence  whiclfi 

®  The  transcript  of  the  hearing  shows  that  in  a  short  period  of  time,  covered 
by  thirteen  pages  of  the  transcript  (App.  97-110),  the  lower  court  interrupted 
counsel  for  the  trustees  34  times . 
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could  be  excerpted  in  part  and  rejected  in  part,  depending 
on  the  credence  given  various  parts  .  It  was  a  summary  of 
documentary  evidence  and  of  observations  of  the  trustees 
themselves.  It  was  in  the  nature  of  an  adjudication  of 
facts,  which  could  be  rejected  only  if  a  complete  review  of 
the  underlying  evidence  proved  that  the  report  was  unwar¬ 
ranted.  On  the  contrary,  the  Trial  Justice  praised  the  re¬ 
port,  and  counsel  for  Rollins  College  did  not  question  the 
accuracy  or  relevancy  of  the  findings  therein  contained. 
Nevertheless,  the  Trial  Justice,  after  the  announcement  of 
1  his  oral  opinion,  struck  out  the  major  portion  of  the'  Trus¬ 
tees  ’  findings  on  his  own  motion  as  immaterial,  although 
such  deleted  portions  were  clearly  relevant  to  a  proper  de¬ 
termination  of  the  issues.  After  taking  this  action  and 
after  this  omission  was  called  to  his  attention  during  the  ar- 
1  gument  on  the  motion  to  amend  the  Court’s  “findings,”  the 
lower  court  stated,  “*  •  *  I  think,  of  course,  my  findings 
are  binding  on  the  Court  of  Appeals.  This  is  the  situa¬ 
tion.”  (App.  151.)  In  other  words,  the  lower  court  by  its 
action  omitted  great  portions  of  the  relevant  findings  made 
by  the  Trustees,  substituted  findings  which  were  not  in  the 
report,  without  an  examination  of  the  underlying  docu¬ 
ments,  and  then  indicated  that  it  felt  that  the  issues  in  this 
case  should  be  reviewed  in  this  court  upon  the  basis  of  these 
findings. 

The  Trial  Justice  attached  considerable  importance  to 
relative  positions  of  art  at  the  two  institutions.  In  so  doing 
he  excerpted  from  the  trustees’  report  practically  all  that 
could  be  said  for  art  at  Rollins  College,  but  omitted  nearly 
all  of  what  had  been  said  about  North  Carolina,  except  two 
items  which  gave  a  wholly  erroneous  impression  of  the 
great  importance  of  art  at  that  institution.  His  inclusion 
in  his  findings  of  a  brief  statement  based  on  a  misunder¬ 
standing  of  statistics,  namely  that  only  66  students  at  North 
Carolina  were  taking  art  courses  in  1940-41,  had  the  effect 
of  minimizing  the  relative  standing  of  art  at  North  Caro¬ 
lina.  The  true  significance  of  this  statement  in  the  trus- 
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tees’  report  had  been  called  to  the  attention  of  the  conrt 
at  the  argument.  (App.  107.)  Nevertheless,  the  court  ac¬ 
cepted  the  misunderstanding  of  statistics  as  fact.  The 
point  was  raised  again  on  a  motion  to  amend  the  findings 
(App.  141-142.)  At  first  the  trial  judge  announced  that  he 
had  merely  accepted  a  finding  of  the  trustees.  Later  he 
stated,  “If  I  made  any  mistake,  or  if  there  is  any  error  in 
the  findings,  I  want  to  correct  them.”  (App.  151.)  Yet,  on 
the  strength  of  argument  by  counsel  for  Rollins  College  that 
the  figures  on  students  had  been  submitted  by  counsel  for 
The  University  of  North  Carolina  and  adopted  by  the  trus¬ 
tees,  the  court  refused  to  make  the  correction  to  show  that 
the  number  of  students  from  all  Departments  of  the  Uni¬ 
versity  who  were  taking  art  courses  was  far  in  excess  of  66 
students  and  actually  exceeded  300.  Findings  are  not  prop¬ 
erly  based  on  statements  of  counsel  or  on  mistaken  conclu¬ 
sions.  And  to  persist  in  an  error  with  regard  to  virtually 
the  only  finding  of  the  court  on  art  at  North  Carolina,  while 
omitting  all  other  facts  about  art  activity  there,  certainly 
does  not  constitute  a  proper  method  of  fact-finding. 

With  respect  to  the  alleged  elimination  of  North  Carolina 
from  consideration  by  the  testator,  and  the  selection  of  Rol¬ 
lins  College  on  the  theory  of  a  presumed  “second  choice,” 
the  trial  justice  again  made  no  determination  of  a  judicial 
nature.  He  stated  that  he  was  “not  going  to  consider  any¬ 
thing  that  passed  before  1938.  Our  starting  point  is  the 
1938  will.”  (App.  112.)  He  had  asked  counsel  for  Rollins 
College  to  show  why  the  elimination  of  that  institution  in 
favor  of  Duke  University  was  not  equally  emphatic.  (App. 
111.)  Counsel  for  Rollins  College  could  produce  only  an 
excerpt  from  a  letter  dated  eighteen  months  prior  to  the 
last  will  and  that  letter  contained  a  statement  that  clearly 
indicated  testator  had  also  eliminated  Rollins  College  from 
first  choice  consideration.  (App.  185-186.)  During  those 
many  months  the  testator  had  a  previous  will  naming  North 
Carolina  as  alternate  ahead  of  Rollins  College,  and  the  rec- 
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ord  does  not  contain  a  line  of  evidence  to  show  that  during 
this  long  interval  of  time  the  testator  ever  spoke  to  anyone 
at  Rollins  College  about  his  proposed  museum.  The  record 
contains  affidavits  of  interested  persons  to  the  effect  that 
North  Carolina  had  been  eliminated  from  consideration,  but 
the  court  did  not  examine  them.  These  affidavits  had  been 
rejected  by  the  trustees  (the  only  persons  who  made  find¬ 
ings  on  all  the  evidence)  and  in  fairness  such  interested 
testimony,  if  in  the  slightest  degree  material  to  a  determina¬ 
tion  of  the  issues  involved  in  this  case,  could  not  be  con¬ 
sidered  without  opportunity  for  cross-examination.  The 
Trustees  had  previously  interviewed  all  of  the  principal 
affiants,  had  examined  all  of  the  correspondence  and  had 
personal  knowledge  that  the  testator  had  never  informed 
the  trustees  that  he  had  eliminated  The  University  of  North 
Carolina  from  consideration  prior  to  the  execution  of  his. 
last  wilL  • 

For  a  further  discussion  of  this  portion  of  the  case,  see 
Brief  of  Appellants  (pp.  29-39). 

Conclusion. 

It  is  respectfully  submitted  that  the  so-called  “findings 
of  fact”  of  the  Trial  Justice  do  not  constitute  “findings” 
in  the  legal  sense.  He  failed  to  examine  the  evidence  of¬ 
fered  him.  He  had  before  him  a  report  containing  findings 
and  recommendations  of  the  trustees  made  pursuant  to  a 
directive  of  the  court  upon  exhaustive  investigation.  He 
repeatedly  stated  that  he  approved  the  findings  of  fact  in 
the  report  and  gave  assurance  that  he  would  accept  them. 

The  Trial  Justice  therefore  had  before  him  only  a  ques¬ 
tion  of  law,  on  the  motion  of  North  Carolina,  whether  to 
confirm  the  recommendations  of  the  report  or  to  reject 
them  as  unwarranted.  On  this  point  of  law,  as  the  other 
briefs  abundantly  show,  the  Trial  Justice  misconceived  the 
nature  of  the  cy  pres  doctrine  and  erroneously  rejected  ac¬ 
tion  by  Trustees  taken  within  the  scope  of  their  testamen¬ 
tary  powers.  His  erroneous  conclusion  gathers  no  strength 
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whatever  from  so-called  “findings”,  which  have  no  place  in 
a  case  not  “tried  on  the  facts.” 

Respectfully  submitted, 

John  E.  Larson, 

901  Hibbs  Building, 

Washington,  D.  C., 

Attorney  for  Edson  B.  Olds,  Jr., 
and  American  Security  and  Trust 
Company,  Trustees  under  the  will 
of  William  Hayes  Ackland,  de¬ 
ceased,  Appellants. 

McKenney,  Flannery  &  Craighill, 

Of  Counsel. 
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The  Real  Issues  in  This  Case  and  Failure  of  Rollins  College 

To  Meet  Them. 

“Item  I.  ...  I  urge  upon  my  executors  and  trus¬ 
tees,  hereinafter  named,  to  carry  out  as  nearly  as  pos¬ 
sible  the  spirit  of  my  intentions  as  expressed  herein 
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and  as  may  be  expressed  to  them  by  other  means.” 
(Italics  supplied) 

“Item  VII  (d)8.  I  hereby  give  to  my  trustees  full 
and  complete  discretion  in  connection  with  the  admin¬ 
istration  of  my  trust  estate  and  in  carrying  out  the 
directions  hereinabove  contained,  especially  those  in  re¬ 
gard  to  the  construction  of  the  building  hereinbefore 
provided  for,  and  I  direct  that  their  decision  in  regard 
to  any  matter  arising  out  of  their  administration  shall 
be  binding  and  conclusive  upon  all  concerned.  ’ ’ 

By  these  clear  terms  of  his  will  Mr.  Ackland  vested  broad 
power  and  discretion  in  his  trustees  to  effectuate  his  inten¬ 
tions. 

He  made  it  plain  in  his  will  that  he  wanted  his  trust 
estate  dedicated  to  the  general  charitable  purpose  of  ad¬ 
vancing  the  cause  of  art  in  the  South  by  the  construction, 
maintenance  and  enlargement  of  an  art  museum  at  Duke 
University;  he  made  it  equally  plain  by  the  above-quoted 
provisions  that  he  recognized  the  impossibility  of  foresee¬ 
ing  and  making  specific  and  detailed  provision  for  all  even¬ 
tualities  which  might  occur,  and  that  he,  therefore,  deemed 
it  advisable  to  vest  broad  authority  in  some  trusted  person 
or  persons  to  see  that  his  purpose  was  accomplished  re¬ 
gardless  of  any  unforeseen  contingencies  that  might  arise. 
It  was  quite  natural  that  he  should  vest  this  extraordinary 
authority  and  discretion  in  his  trustees ,  because  he  was 
fully  aware  that  his  individual  trustee,  Mr.  Olds  (who  had 
been  his  close  personal  and  financial  adviser  for  a  number 
of  years)  knew  more  about  his  real  wishes  and  desires  with 
regard  to  his  charitable  trust — the  true  spirit  of  his  inten¬ 
tions — than  any  other  living  person. 

It  is  apparent  at  the  outset  therefore  that  there  are  two 
major  issues  or  considerations  which  must  be  recognized 
and  given  effect  if  this  case  is  to  be  so  decided  as  to  carry 
out  the  terms  of  the  testator’s  will  as  he  wanted  them  to  be 
effectuated.  These  considerations,  here  italicized  to  em¬ 
phasize  their  importance  in  the  disposition  of  this  case, 
axe  these : 
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1.  Duke  University  having  refused  to  permit  the  testa¬ 
tor’s  general  charitable  purpose  to  advance  the  cause  of 
art  in  the  South  to  be  served  from  its  campus,  another 
Southern  institution  must  be  selected  where  that  charitable 
purpose  will  be  served  and  accomplished  as  nearly  as 
possible  like  it  would  have  been  served  had  Duke  not 
rejected.  (The  doctrine  of  judicial  cy  pres). 

2.  The  testator,  having  expressly  provided  in  his  will  that 
he  wanted  his  trustees  to  carry  out  the  spirit  of  his  inten¬ 
tions  and  that  he  wanted  them  to  have  broad  discretion  in 
effectuating  his  purposes,  he  clearly  intended  that  under 
circumstances  such  as  have  eventuated,  they  should  have  a 
principal  voice  in  determining  where  the  museum  should  be 
located,  and  how  his  wishes  should  be  accomplished. 

That  the  above  are  the  two  considerations  most  vital  to 
a  proper  determination  of  this  case,  has  been  uniformly 
recognized  in  this  case  except  by  Rollins  College  (and  by 
Justice  Holtzoff  who  entered  the  judgment  in  favor  of 
Rollins  in  the  lower  court). 

This  Court  recognized  the  true  importance  of  these  con¬ 
siderations  in  its  opinion  of  October  11,  1943,  when  it 
plainly  indicated  the  rule  to  be  that  in  a  cy  pres  case  the 
testator’s  trust  property  4 4 should  be  applied  to  purposes 
as  nearly  as  may  be  like  the  purposes  stated  by  him,”  and 
that  the  above  quoted  provisions  of  the  will  constituted  a 
4 ‘prevision  of  the  possibility  which  actually  eventuated  and 
provision  for  the  course  to  be  followed  by  his  trustees  if 
it  did.  M  | 

Justice  Bailey,  in  the  lower  Court,  recognized  the  true 
importance  of  these  considerations  when  he  directed  the 
trustees  (instead  of  a  special  master  as  is  the  usual  practice 
in  cy  pres  cases)  to  conduct  the  investigation  and  report 
to  the  lower  Court,  with  their  recommendations,  the  facts 
deemed  pertinent  by  the  trustees  to  a  determination  by  the 
Court  as  to  whether,  in  order  to  carry  out  the  spirit  of  tes¬ 
tator’s  intentions  as  expressed  in  his  will  and  as  expressed 
to  the  trustees  by  other  means,  the  University  of  North 
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Carolina  or  Rollins  College  or  either  of  said  institutions 
should  be  substituted  for  Duke. 

The  trustees  recognized  the  importance  of  these  consid¬ 
erations,  including  the  important  nature  and  full  extent  of 
their  responsibility,  as  is  clearly  shown  from  the  care  with 
which  they  conducted  their  investigation  and  from  the 
findings  made  and  relied  upon  in  reaching  their  conclusions 
and  in  making  their  recommendation. 

The  University  of  North  Carolina  recognized  the  im¬ 
portance  of  these  considerations  as  is  clearly  shown  from 
the  entire  contents  of  its  brief  submitted  to  the  trustees,  as 
well  as  from  its  main  brief  filed  with  this  Court  as  appel¬ 
lants  in  this  case. 

Rollins  College ,  on  the  other  hand ,  has  at  all  times  failed 
to  recognize  and  meet  these  issues  squarely. 

Instead,  in  its  presentation  to  the  trustees,  in  its  argu¬ 
ment  before  Justice  Holtzoff,  and  in  its  brief  filed  with  the 
Court  as  appellee  in  this  case,  Rollins  College  has  consist¬ 
ently  sought  to  divert  attention  from  these  real  and  funda¬ 
mental  considerations,  to  ignore  important  facts  gathered 
and  presented  by  the  trustees,  and  to  cause  the  case  to  be 
considered,  adjudged.and  decided  principally  on  the  basis 
of  issues  and  factors  which  are  either  collateral  and  of 
minor  import  or  are  completely  immaterial  and  irrelevant 
to  a  proper  determination  of  the  case. 

In  pursuing  this  course  the  appellee  ignores  completely, 
and  does  not  even  mention,  what  this  Court  and  numerous 
other  courts  have  consistently  and  repeatedly  said  rela¬ 
tive  to  the  true  meaning  and  application  of  the  doctrine 
of  judicial  cy  pres  (see  brief  of  appellant,  University  of 
North  Carolina,  pages  20-24) ;  on  the  contrary,  appellee 
contends  that  in  applying  that  doctrine  in  this  case  the 
proper  approach  is  to  try  to  guess  or  determine  what  would 
have  been  the  testator’s  second  choice  as  a  site  for  his 
museum  at  the  time  he  made  his  last  will,  if  he  had  real¬ 
ized  that  Duke  would  reject.  In  other  words,  it  is  con¬ 
tended  that  instead  of  considering  what  testator  did  say  in 
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his  will  and  to  cany  all  of  his  directions  into  effect  as  nearly 
as  possible  so  as  to  best  effectuate  his  general  charitable 
purpose,  the  proper  approach  is  to  try  to  guess  what  he 
would  have  said  if  he  had  known  of  facts  or  events  which 
have  transpired  since  his  death.  Having  relied  on  this  in¬ 
correct  legal  premise,  appellee  then  pushes  aside  and  com¬ 
pletely  ignores  all  evidence  on  the  “second  choice”  ques¬ 
tion  which  supports  the  conclusion  that  an  institution  such 
as  North  Carolina  would  have  more  likely  been  his  second 
choice  than  would  an  institution  such  as  Rollins.  It  is  fur¬ 
ther  contended  by  appellee  that  the  selection  of  the  sub¬ 
stitute  for  Duke  rests  solely  with  the  court,  that  the  trus¬ 
tees  have  nothing  whatever  to  say  about  it,  and  do  not  even 
have  such  an  interest  in  the  matter  as  will  permit  them  to 
appeal  from  any  decision  that  the  lower  court  may  make, 
regardless  of  how  unjustified  or  erroneous  it  may  be.  Start¬ 
ing  from  these  legally  and  factually  unjustified  premises 
and  positions,  Rollins  College  proceeds  somewhat  as 
follows : 

(a)  To  emphasize  a  passing  statement  in  a  letter  ad¬ 
dressed  to  Dr.  Few,  of  Duke  University,  by  Mr.  Ackland  on 
May  10,  1937  (which  was  18  months  before  he  executed  his 
last  will),  that  “After  going  through  a  list  of  colleges  in 
Southern  states  (my  birthplace),  my  choice  narrowed  down 
to  Rollins  College  and  Duke  University,”  and  to  de-empha- 
size  the  statement  in  the  same  letter  that  although  he  re¬ 
garded  Dr.  Holt,  President  of  Rollins  College,  as  a  capable 
executive  he  had  decided  against  Rollins  because  “the  en¬ 
dowment  is  small  and  President  Holt  is  not  immortal.” 

(b)  To  lay  great  stress  on  the  asserted  fact  that  testa¬ 
tor  eliminated  North  Carolina  but  to  overlook  the  fact  that 
he  also  eliminated  Rollins  College  on  the  merits,  and  that 
his  reasons  for  doing  so — that  is,  grave  doubts  as  to  its  in¬ 
fluence  and  continued  financial  stability  and  permanence — 
are  just  as  valid  today,  and  perhaps  more  so,  than  when 
he  expressed  them  prior  to  making  his  last  will. 
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(c)  To  seek  to  rely  upon  affidavits  of  Dr.  Holt  and  others 
in  which  it  is  asserted  under  oath  that  in  February  or 
March  of  1937  Mr.  Ackland  indicated  with  great  positive¬ 
ness  that  he  had  “eliminated”  the  University  of  North 
Carolina  (App.  240),  and  to  completely  ignore  the  fact  that 
ifi  a  letter  written  to  Mr.  Ackland  on  April  21,  1937 — or 
only  a  few  weeks  later — Dr.  Holt  indicated  clearly  that  he 
had  no  knowledge  at  that  time  of  any  such  elimination  but  on 
the  contrary  stated  that:  “I  hope  you  have  had  time  to  visit 
Duke  and  North  Carolina  and  that  in  due  time  you  will 
make  your  great  decision,  and  to  use  a  sporting  term  ‘may 
the  most  deserving  institution  win’.”  (Emphasis  supplied) 
App.  184.* 

(d)  To  minimize  the  very  significant  fact  that  at  the  time 
the  letter  of  May  10,  1937,  was  written  by  testator,  and  at 
the  time  the  other  and  earlier  statements  were  alleged  to 
have  been  made  relative  to  the  “elimination”  of  North 
Carolina,  the  testator  had  in  effect  a  solemly  executed  last 
will  in  which  the  University  of  North  Carolina  was  named 
as  his  second  choice  and  Rollins  College  as  his  third  choice. 

(e)  To  minimize  the  fact  that  he  left  that  will  in  effect 
continuously  for  eighteen  months  after  writing  the  letter 

'  of  May  10,  1937,  without  changing  a  word  of  it,  and  when 
he  did  change  it  on  November  10,  1938,  so  as  to  eliminate 
both  the  University  of  North  Carolina  and  Rollins  Col¬ 
lege,  he  did  so  not  because  of  any  feeling  of  ill  will  toward 
either  of  those  institutions  but  because  Dr.  Few,  President 
of  Duke  University,  had  induced  him  to  do  so. 


*  Counsel  for  Rollins  College  have  never  satisfactorily  explained  how  it  came 
to  pass  that  in  his  self-serving  affidavit  executed  after  a  lapse  of  more  than 
eight  years  Dr.  Holt  was  not  only  able  to  recall  the  exact  ‘  ‘  words  he  used  ’  *  but, 
in  addition,  remembers  that  ‘  *  he  said  it  in  such  a  way  that  we  both  understood 
North  Carolina  had  somehow  offended  him,”  whereas  in  the  letter  of  April  21, 
1937,  written  less  than  two  months  after  this  alleged  event,  Dr.  Holt  indicates 
that  he  thought  North  Carolina  was  still  very  much  under  consideration  and 
that  the  testator  had  not  eliminated  it  but  on  the  contrary  contemplated 
visiting  North  Carolina.  Certainly  Dr.  Hoit  would  not  have  expected  Mr. 
Ackland  to  visit  an  institution  which  he  had  stated  with  emphasis  and  feeling 
only  a  short  time  before,  that  he  had  completely  “eliminated.” 


(f )  To  overlook  the  fact  that  the  terms  of  the  will  which 
remained  in  effect  dnring  this  period  constituted  a  far 
more  reliable  indication  of  the  testator’s  wishes  and  inten¬ 
tions  respecting  the  disposition  of  his  property  at  death 
than  did  any  non-binding  statements  made  in  a  personal 
letter  or  in  polite  conversations,  particularly  when  after 
making  such  statements  he  left  that  will  in  effect  unchanged 
for  many,  many  months  and  clearly  indicated  in  his  cor¬ 
respondence  that  any  changes  he  might  make  regarding 
disposition  of  his  estate  were  to  be  made  either  by  executing 
a  new  will  or  by  adding  a  codicil  to  the  old  one  (App.  178-9, 
186-7). 

A  second  contention  of  Rollins  College — although  appar¬ 
ently  regarded  as  less  important  than  the  “second  choice” 
contention — is  that  Rollins  College  places  greater  emphasis 
on  art  than  the  University  of  North  Carolina,  that  it  is 
now  a  greater  art  center  than  the  University  of  North 
Carolina,  and  that  the  cause  of  art  in  the  South  would 
therefore  be  better  served  at  Rollins  than  at  the  University 
of  North  Carolina.  In  seeking  to  establish  this  unjustified 
position,  Rollins  College  proceeds  as  follows : 

(a)  To  emphasize  that  the  Art  Department  at  Rollins 
College  was  apparently  established  as  a  department  prior 
to  the  time  that  a  separate  art  department  was  established 
at  the  University  of  North  Carolina,  but  to  de-emphasize 
the  fact  that  in  the  short  period  of  approximately  10  years 
since  this  separate  Department  was  established  at  the  Uni¬ 
versity,  it  has  developed  to  such  an  extent  that  more  art 
courses  are  taught  by  that  Department  than  at  Rollins 
College. 

(b)  To  overemphasize  other  art  activities  and  art  facili¬ 

ties  at  Rollins  College — which  is  a  small  college  with  stu¬ 
dent  enrollment  limited  to  a  maximum  of  500  students — | 
and  to  minimize  and  even  make  erroneous  and  entirely  un4 
justified  representations  relative  to  the  extent  of  present 
art  activities,  art  influence,  and  art  facilities  at  the  Uni¬ 
versity  of  North  Carolina,  i 
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(c)  To  insist  that  only  66  students  took  art  courses  at 

the  University  of  North  Carolina  in  1940-41,  while  knowing 
full  well  that  there  is  evidence  of  record  which  shows  that 
more  than  300  students  took  art  courses  during  the  year; 
also,  while  placing  great  emphasis  on  this  figure  of  66,  to 
make  no  mention  of  the  fact  that  Rollins  College  failed 
completely  to  place  in  evidence  any  statement  whatever 
as  to  the  number  of  students  taking  art  courses  at  Rollins 
in  normal  times,  although  specifically  requested  by  the 
trustees  to  do  so*  (App.  10,  48).  1 . 

(d)  To  overlook  completely  that  even  if  art  activities  at 
Rollins  are  substantial  in  relation  to  the  very  small  size 
of  that  institution,  it  does  not  follow  that  there  is,  or  ever 
will  be,  an  outstanding  art  center  at  Rollins  in  any  suffici¬ 
ently  broad  and  comprehensive  sense  to  permit  accom¬ 
plishment  of  the  testator’s  general  charitable  purpose  to 
provide  substantial  benefits  “to  students  and  other  mem¬ 
bers  of  the  public  throughout  the  South.” 

(e)  To  minimize  the  fact  that  the  great  bulk  of  the  stu¬ 
dents  at  Rollins  were  either  not  from  the  South  or  that  they 
are  local  students  who  reside  within  a  few  miles  of  the  col¬ 
lege,  and  that  in  1944-1945  only  39  students  from  all  the 
States  in  the  South  combined  outside  Florida  attended  that 
institution. 

(f)  To  emphasize  that  thousands  of  visitors  annually 
visit  Rollins  College  but  to  make  no  disclosure  whatever  of 
how  large  a  percentage  of  such  visitors  come  from  the 
North ;  also  to  make  no  mention  of  the  fact  that  thousands 
of  visitors,  mainly  from  the  South,  annually  visit  the  Uni¬ 
versity  of  North  Carolina. 

*  Incidentally  this  figure  of  *  *  66,  ’  ’  which  provides  a  completely  inaccurate 
concept  of  art  activity  at  the  University,  and  which  is  unfavorable  and  detri¬ 
mental  to  the  position  of  the  University  in  this  case,  was  not  only  accepted 
by  the  lower  court,  but  was  practically  the  only  statement  and  finding  relative 
to  art  activity  at  the  University  as  contained  in  the  trustee’s  report  that  the 
Court  regarded  as  important.  All  facts  regarding  art  activity  at  the  Uni¬ 
versity  which  were  favorable  to  the  position  of  the  University  were  regarded  as 
irrelevant  and  immaterial. 
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(g)  To  overlook  the  very  important  fact  that  not  only 
is  the  number  of  students  that  could  benefit  from  an  art 
museum  at  Rollins  College  very  limited,  but  the  handful  of 
students  who  could  so  benefit  must  on  the  average  be  in  a 
financial  position  to  pay  approximately  twice  as  much  per 
year  if  they  are  to  attend  Rollins  as  the  cost  would  be  at 
either  the  University  of  North  Carolina  or  Duke. 

(h)  To  make  no  mention  of  the  fact  that  Rollins  College 
is  what  might  properly  be  termed  “a  small  college  for 
comparatively  wealthy  students,  pleasantly  located  in  the 
winter  resort  state  of  Florida,’ ’  and  that  the  rich  have  no 
monopoly  upon  appreciation  of  art  or  a  desire  to  study  art. 

(i)  To  overlook  the  fact  that  an  art  museum  at  the 
University  of  North  Carolina  or  at  Duke  would  be  available 
to  summer  school  students  and  to  graduate  students, 
whereas  the  use  of  such  a  museum  would  be  much  more  re¬ 
stricted  at  Rollins  since  there  is  no  summer  school  and  no 
graduate  school  at  that  institution  in  normal  times. 

(j)  To  minimize  the  fact  that  the  Extension  Division  at 
the  University  provides  an  excellent  medium  for  dissemina¬ 
ting  art  and  art  literature  as  well  as  spreading  art  interest 
and  art  influence  to  public  schools  and  other  institutions 
and  organizations  and  to  the  public  generally  throughout 
the  South  (App.  23)  and  to  make  no  mention  of  the  absence 
of  such  a  facility  at  Rollins  College. 

(k)  To  minimize  the  fact  that  the  University  of  North 
Carolina  is  very  similar  to  Duke  University,  the  institution 
selected  by  testator,  as  regards  attributes  which  are  im¬ 
portant  to  accomplishment  of  testator’s  general  charitable 
purpose,  and  that  Rollins  is  entirely  unlike  Duke. 
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n. 

The  Action  of  Rollins  College  in  Failing  to  Meet  and  Con¬ 
sider  the  Real  Issues  in  this  Case  has  been  Followed  by 
Justice  Holtzoff,  with  Resulting  Error. 

The  action  of  Rollins  College  in  failing  and  refusing  to 
recognize  and  discuss  the  real  issues,  in  stressing  collateral 
and  unimportant  issues,  in  making  erroneous  statements 
relative  to  art  activities  and  art  interest  at  the  University 
of  North  Carolina,  and  in  minimizing  all  reference  to  fac¬ 
tors  which  are  most  vital  and  important  to  a  determination 
of  this  case  on  a  basis  which  will  best  result  in  accomplish¬ 
ment  of  testator’s  purpose  to  serve  the  cause  of  art  in  the 
South,  has  led  the  lower  Court  into  error.  A  brief  analysis 
of  what  happened  at  the  hearing  before  Justice  Holtzoff 
will  show  not  only  that  the  Court  erred,  but  just  how  and 
why  it  erred. 

The  argument  on  behalf  of  Rollins  College  begins  at  page 
61  of  the  Joint  Appendix  and  extends  to  page  85,  with 
some  added  comments  at  pages  110  to  115.  It  will  be  seen 
from  this  argument  that  counsel  for  Rollins  merely  men¬ 
tioned  in  passing  that  this  Court  found  the  doctrine  of 
cy  pres  applicable  in  the  District  of  Columbia  (App.  63) 
but  did  not  at  any  point  in  the  argument  discuss  the  doc¬ 
trine  or  its  proper  application  in  this  case.  As  a  matter  of 
fact  this  long  argument — approximately  30  pages — draws 
attention  away  from  the  considerations  most  pertinent  to 
proper  determination  of  this  case  by  application  of  that 
doctrine. 

(a)  Erroneous  Findings  as  to  Art  Activity  at  the 
University  of  North  Carolina. 

On  the  point  of  art  activity  at  the  two  schools,  the  history 
of  art  at  Rollins  is  emphasized,  and  the  completely  unjus¬ 
tified  inference  made  that  Rollins  is  an  important  center  of 
art  interest  and  activity  whereas  there  was  no  interest 
whatever  in  art  at  the  University  of  North  Carolina  until 
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an  art  department  was  established  there  about  1937  (App. 
82). 

The  Court  was  specifically  told  by  Mr.  Burroughs,  coun¬ 
sel  for  Rollins  College,  that  “there  is  absolutely  nothing  in 
this  record  to  indicate  that  art  is  of  any  great  moment  at 
the  University  of  North  Carolina  or  that  they  had  ever 
been  interested  in  any  sense  of  the  word  prior  to  1937, 
when  they  first  received  word  of  this  will”  {App.  77).  Mr. 
Cummings,  who  followed  Mr.  Burroughs  at  the  hearing, 
also  told  the  Court  on  this  point  that  “Art  at  North  Caro¬ 
lina  is  at  the  present  time  a  graceful  gesture”  (App.  82) 
and  that  the  University  of  North  Carolina  “has  exhibited 
only  the  mildest,  amateurish  interest  in  art”  (App.  84). 
These  statements  find  no  support  in  the  record  or  in  the 
trustees7  report  and  are  completely  unjustified  and  with¬ 
out  foundation.  Among  other  things,  the  record  in  this 
case  contains  an  illustrated  brochure  of  more  than  50  pages 
entitled  “Department  of  Art,  University  of  North  Caro¬ 
lina77  (Ex.  3(c)  of  Record),  in  which  the  very  substantial 
art  activities  at  the  University  are  set  forth  and  discussed 
in  some  detail.  The  record  also  contains  a  10-page  state¬ 
ment  of  art  activities  and  prospects  for  the  future  in  this 
field  at  the  University  by  the  head  of  the  Department  of 
Art  (Ex.  3(d)  of  Record).  See  also  App.  pages  203-213, 
and  pages  25-28  of  the  brief  of  Olds  et  al.,  as  appellants  in 
the  case.  1 

Although  the  University  of  North  Carolina  did  not  burden 
the  record  with  any  detailed  account  of  art  activity  at  the 
University  in  the  distant  past,  for  the  obvious  reason  that 
this  case  involves  advancement  of  art  in  the  South  for  the 
future  and  not  the  history  of  past  art  activities,  neverthe¬ 
less,  it  is  stated  at  page  5  of  North  Carolina  Exhibit  III 
that  “Art  teaching  and  active  artistic  work  have  been  an 
integral  part  of  this  University  for  150  years77  (Ex.  3(a) 
of  Record). 

Counsel  for  Rollins  College  further  stated  at  the  hearing 
that  “although  60  percent  of  the  students  of  Rollins  College 
take  art,  2  percent  of  the  students  at  the  University  of 
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North  Carolina  take  art”  (App.  76).  This  statement  is  in¬ 
accurate  and  misleading  in  at  least  two  respects.  In  the  first 
place,  several  times  as  many  as  2  percent  of  the  students 
at  the  University  of  North  Carolina  take  art  courses  in  a 
normal  year.  In  the  second  place,  the  figure  of  2  percent, 
even  if  correct  (which  it  clearly  is  not),  relates  to  the  per¬ 
centage  of  the  total  student  body  taking  art  in  a  single 
school  year,  including  those  enrolled  in  the  schools  of  medi¬ 
cine,  law,  pharmacy,  etc.,  where  no  art  is  taught,  whereas, 
the  60  percent  figure  used  for  Rollins  College  is  apparently 
based  upon  the  following  statement  contained  in  the  Rollins 
application  and  report:  “A  survey  of  a  four-year  period, 
before  the  war,  indicated  that  of  all  students  in  Rollins 
who  remained  in  College  two  years  or  more,  sixty  percent 
took  one  or  more  courses  in  Art.”  (Emphasis  supplied.) 
(App.  202.)  Thus,  in  addition  to  inaccuracies,  the  figures 
are  in  no  way  comparable. 

The  Court  was  further  told  by  counsel  for  Rollins  in  the 
argument  that  a  list  of  publications  of  the  University  of 
North  Carolina  Press  had  been  submitted  to  them  and  that 
“as  far  as  we  have  been  able  to  discover  there  are  only 
three  that  pertain  to  art,  and  at  least  one  of  them  is  ques¬ 
tionable”  (App.  77).  At  pages  208-209  of  the  Joint  Appen¬ 
dix  are  listed  a  total  of  24  books  dealing  with  art  that  have 
been  published  by  the  University  of  North  Carolina  Press. 
This  serves  as  just  another  illustration  of  how  the  court  was 
led  into  error  as  regards  art  activities  at  the  University 
of  North  Carolina  by  accepting  unjustified  oral  statements 
of  counsel  for  Rollins  College  and  basing  important  find¬ 
ings  thereon — findings  which  it  is  now  contended  by  Rollins 
this  Court  may  not  question  or  review.  (See  Rollins  Col¬ 
lege  Motion  to  Dismiss  the  appeals  in  this  case.) 

The  true  significance  of  all  of  the  above  erroneous  and 
unjustified  statements  as  sources  of  error  in  the  decision 
of  the  lower  Court  becomes  fully  manifest  when  it  is  real¬ 
ized  that  Justice  Holtzoff  did  not  examine  the  evidence  but 
in  reaching  his  decision  apparently  accepted  and  relied 
upon  said  statements  as  being  true.  The  opinion  and  find- 
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ings  of  the  Court  below  indicate  that  particular  significance 
as  regards  art  activity  at  the  University  of  North  Carolina 
was  attached  to  a  misleading  statement  in  the  trustees’  re¬ 
port  that  66  students  were  enrolled  in  art  courses  at  the 
University  of  North  Carolina  in  1940-1941.  Counsel  for 
Rollins  College  had  relied  upon  the  figure  of  66  in  its  argu¬ 
ment,  and  it  was  on  the  basis  thereof  that  it  made  the 
representation  to  the  Court  that  only  2  percent  of  the  stu¬ 
dents  at  the  University  of  North  Carolina  take  art  courses 
(App.  76).  However,  counsel  for  the  trustees  promptly 
corrected  this  misleading  statement  by  making  it  known  to 
the  Court  before  its  opinion  was  rendered  that  there  were 
more  than  300  different  individual  students  taking  art 
courses  at  the  University,  and  that  the  figure  of  66  should 
not  be  used  (App.  106-107).  In  spite  of  this  knowledge  as 
to  the  true  number  of  students  taking  art  at  the  University 
in  1940-1941  the  Court  elected  to  use  the  figure  of  66.  In 
reliance  upon  this  misleading  figure,  and  the  other  erron¬ 
eous  statements  of  counsel  for  Rollins  College  as  above 
set  forth,  the  Court  concluded  that  the  “art  department  is 
a  very  minor  and  subordinate  department  of  the  entire 
University”  and  that  it  is  “purely  minor  and  almost,  one 
might  say,  incidental”  (App.  117-118).  The  Court  was 
later  asked  to  amend  and  correct  its  unjustified  findings  on 
this  point  (App.  125-126)  but,  with  the  fully  verified  facts 
before  it,  refused  to  do  so.  See  App.  130-131,  141-142, 147- 
149. 

In  view  of  the  numerous  misleading  and  unjustified 
statements  made  to  the  Court  by  counsel  for  Rollins  Col¬ 
lege  relative  to  art  activity  at  the  University  of  North 
Carolina,  which  the  opinion  as  well  as  the  findings  of  the 
lower  Court  indicate  that  it  accepted  and  relied  upon 
without  so  much  as  looking  at  the  record  to  see  whether  said 
statements  were  justified — it  is  urged  that  this  Court  exam¬ 
ine  the  evidence  of  record  in  the  case  relative  to  art  at  the 
University  in  order  that  it  may  see  for  itself  the  completely 
unjustified  course  which  the  lower  Court  followed  in  accept¬ 
ing  and  relying  upon  erroneous  statements  and  represen¬ 
tations. 
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(b)  Error  of  Lower  Court  in  Basing  Its  Decision  Mainly 
on  a  Presumed  Second  Choice 

While  the  matter  of  art  activity  at  the  two  institutions 
was  discussed  at  some  length  by  counsel  for  Rollins  Col¬ 
lege,  particularly  by  Mr.  Burroughs,  the  point  that  was 
most  stressed  and  emphasized  by  counsel  for  Rollins  was 
the  matter  of  testator’s  alleged  “second  choice”  of  a  site 
for  the  museum.  Thus,  almost  at  the  outset  of  his  remarks, 
Mr.  Cummings  for  Rollins  College,  stated:  “Now,  I  j&n.- 
plore  the  Court  to  cling  close  to  the  fundamental  question, 
namely,  as  between  North  Carolina  and  Rollins,  which 
would  the  testator  have  chosen?  When  you  have  answered 
that  question  •  •  •  you  have  disposed  of  the  conclusions  in 
the  report  *  *  *  we  are  concerned  here  with  trying  to 
find  out  what  the  real  wish  of  the  testator  was,  whether 
it  was  Rollins  or  North  Carolina”  (App.  78-79).  The  lower 
Court’s  attention  was  thus  drawn  away  from  the  testator’s 
dominant  purpose — advancement  of  the  cause  of  art  in  the 
1  South — and  it  was  told  that  the  matter  of  “second  choice” 
is  the  fundamental  issue  for  consideration. 

Admittedly,  the  testator  had  no  second  choice  after  he 
made  his  last  will,  because  one  of  the  changes  made  in  the 
last  will  was  the  elimination  of  the  name  of  his  second 
choice,  the  University  of  North  Carolina,  and  his  third 
1  choice,  Rollins  College,  as  contained  in  his  prior  will.  This 
was  acknowledged  in  the  argument  of  Mr.  Burroughs  for 
Rollins  College  when  he  stated  “I  do  not  think  he  had  any 
second  choice  after  1938”  (App.  112).  Therefore,  the 
position  which  counsel  “implored  the  Court  to  cling  close 
to”  apparently  was  intended  to  be  that  in  applying  the 
doctrine  of  judicial  cy  pres  in  this  case  the  principal  task 
is  to  try  to  guess  or  determine  what  the  testator’s  second 
choice  would  have  been  if  he  had  had  a  second  choice.  This 
argument,  which  proceeds  almost  without  interruption  for 
eight  pages  of  the  record  (App.  77-85)  was  principally 
dedicated  to  this  irrelevant  as  well  as  unsupported  conten¬ 
tion  that  Rollins  College  would  have  been  testator’s  second 
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choice  if  he  had  had  a  second  choice,  which  admittedly  he 
did  not. 

It  seems  clear  from  remarks  which  the  lower  Court  in¬ 
jected  into  the  argument  of  counsel  for  the  University  of 
North  Carolina,  as  well  as  from  its  opinion,  and  its  findings 
and  conclusions,  that  this  argument  of  counsel  for  Rollins 
College  more  than  anything  else  induced  the  lower  Court 
to  reach  an  erroneous  and  unjustified  conclusion.  Thus 
the  lower  Court  would  not  permit  argument  by  counsel  for 
the  University  of  North  Carolina  on  the  question  as  to  the 
true  meaning  and  application  of  the  doctrine  of  judicial 
cy  pres,  but  interrupted  counsel  at  the  outset  of  his  at¬ 
tempted  discussion  of  the  doctrine  by  stating:  “I  am  fa¬ 
miliar  with  the  doctrine  of  cy  pres”  (App.  86).  However, 
it  soon  became  apparent  that  he  did  not  understand  the 
doctrine,  but  was  merely  accepting  or  agreeing  with  the 
position  of  Mr.  Cummings,  because  he  stated  from  the 
bench  that  he  regarded  the  question  as  to  the  testator’s 
second  choice  as  the  ‘ ‘ governing  point”  (App.  88),  “the 
crux  of  the  case”  (App.  91).  It  was  because  of  this  mis¬ 
understanding,  and  because  the  Court  below  made  it  clear 
he  was  not  interested  in  listening  to  any  discussion  of  the 
doctrine  by  counsel  for  the  University  of  North  Carolina, 
that  when  the  Court  stated  at  the  close  of  argument  on  the 
first  day  of  the  hearing  that  “I  am  going  to  read  every¬ 
thing  over  night,”  counsel  for  the  University  of  North 
Carolina  handed  Justice  Holtzoff  a  printed  brief  which  it 
had  filed  with  the  trustees  and  in  which  the  correct  concept 
of  the  doctrine  of  cy  pres  was  fully  set  forth  (App.  96). 
However,  there  is  nothing  in  the  record  to  indicate  that  the 
Court  read  it. 

In  the  course  of  the  argument,  the  lower  court  stated  “I 
am  not  going  to  consider  anything  that  passed  before  1938. 
Our  starting  point  is  the  1938  will”  (App.  112).  Yet  as 
above  noted  it  clearly  appears  that  his  decision  in  the  case 
was  mainly  based  on  the  conclusion  or  inference  that  tes¬ 
tator  would  probably  have  named  Rollins  as  his  second 
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choice  if  he  had  any  reason  to  believe  Duke  would  reject — 
and  any  such  conclusion  or  inference  was  of  necessity  based 
on  statements  made  and  alleged  to  have  been  made  in  1937. 
Thus,  there  is  absolutely  nothing  in  the  terms  of  the  will  to 
indicate  that  Rollins  would  have  been  testator’s  second 
choice.  There  is  nothing  in  the  spirit  of  his  intentions  “as 
expressed  to  his  trustees  by  other  means”  which  suggests 
that  Rollins  was  his  second  choice.  Testator  is  not  even 
alleged  to  have  made  any  statements  after  he  executed  his 
last  will  relative  to  any  preference  as  between  Rollins  and 
North  Carolina.  So  far  as  appears  the  Court’s  conclusions 
on  this  point  were  based  mainly  on  the  letter  of  May  10, 
1937,  and  that  letter,  according  to  the  Court’s  own  state¬ 
ment  as  above  quoted,  should  not  have  been  considered — 
and  the  force  of  which  letter,  in  any  event,  is  destroyed  by 
all  other  relevant  evidence  pertinent  to  the  question  of 
“second  choice.” 

It  is  clear  from  the  opinion  that  the  consideration  re¬ 
garded  as  most  important  was  not  the  cause  of  art  in  the 
South,  but  rather  what  the  Court  inferred  (without  fac¬ 
tual  justification)  the  testator’s  second  choice  as  a  site 
for  the  museum  would  have  been  when  he  made  his  last 
will  if  he  had  known  Duke  would  reject  (App.  118-119). 

(c)  Failure  of  the  Lower  Court  to  Understand  and  Give 
Effect  to  Spirit  of  Testator's  Intentions  as  Expressed 
in  the  Will  and  to  the  Trustees  by  Other  Means. 

i 

In  deciding  the  case,  the  Court  likewise  ignored  the  true 
significance  of  the  provision  in  the  first  item  of  the  testa¬ 
tor’s  last  will  wherein  he  urged  his  trustees  “to  carry  out 
as  nearly  as  possible  the  spirit  of  my  intentions  as  ex¬ 
pressed  herein  and  as  may  be  expressed  to  them  by  other 
means”  (App.  170),  and  the  significance  of  the  later  pro¬ 
vision  wherein  he  gave  the  trustees  full  and  complete  dis¬ 
cretion  “in  carrying  out  the  directions  hereinabove  con¬ 
tained”  (App.  176).  It  will  be  recalled  that  in  its  decision 
of  October  11,  1943,  this  Court,  after  quoting  these  provi- 
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sions  of  the  will  in  full,  stated  that  “here  was  prevision  of 
the  possibility  which  actually  eventuated  [rejection  by 
Duke]  and  provision  for  the  course  to  be  followed  by  his 
trustees  if  it  did.”  In  the  trustees ’  report  it  is  made  clear 
that  an  important  concern  of  testator  relative  to  his  bene¬ 
faction  6 1  expressed  to  them  by  other  means”  was  that  the 
institution  selected  be  financially  strong  and  stable  and  not 
likely  to  decline  as  a  center  of  Southern  culture  (App.  16 
and  159).  Yet  the  Court  showed  no  interest  in  arguments 
relative  to  comparative  financial  stability  of  Rollins  College 
and  the  University  of  North  Carolina  and  stated  that:  “I) 
do  not  think  it  is  very  important  •  *  *  which  of  the  two| 
institutions  is  richer  or  which  has  the  larger  student  body’1 
(App.  88).  When  it  was  pointed  out  that  endowments  and 
endowment  income  at  Rollins  College  had  decreased  in  re¬ 
cent  years,  the  argument  was  dismissed  with  the  remark] 
“Then,  maybe  they  need  this  assistance  more  than  the 
other  college”  (App.  87).  In  making  this  latter  remark  the 
Court  seemed  to  indicate  that  it  thought  Mr.  Ackland’s  pur¬ 
pose  was  to  make  a  gift  to  a  college ,  whereas,  as  this  Courj; 
correctly  indicated  in  its  previous  opinion,  the  testator’s  in¬ 
tended  beneficiaries  were  students  and  members  of  thh 
public  throughout  the  South.  This  same  misconception 
and  misunderstanding  of  the  true  nature  of  the  case  is 
again  manifested  in  the  Court’s  opinion  and  in  its  findings 
of  fact  where  he  refers  to  “the  bequest  to  Duke  Univer¬ 
sity”  (App.  119,  123).  Duke  was  not  to  receive  any  be¬ 
quest;  as  this  Court  recognized  in  its  prior  decision  the 
position  of  Duke  “was  more  that  of  a  trustee  than  the 
donee  of  a  gift.”  I 

In  spite  of  the  terms  of  the  will  relative  to  the  spirit  qf 
testator’s  intentions  and  the  vesting  of  discretion  in  the 
trustees,  and  in  complete  disregard  of  the  above  statements 
as  contained  in  the  opinion  of  this  Court  on  that  point,  the 
Court  below  stated  that  the  trustees’  report,  prepared 
after  nearly  two  years  of  careful  investigation,  was  not 
even  entitled  to  any  “weight”  but  only  to  “respect”  (Apk 
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92).  In  reality  it  seems  hardly  accurate  to  conclude  that 
the  Court  even  accorded  the  report  any  “respect”  since 
it  rejected  as  irrelevant  and  unimportant  all  but  a  very 
few  statements  contained  therein,  rejected  the  conclusions 
and  recommendations  entirely,  failed  to  examine  the  evi¬ 
dence  collected  by  the  trustees  and  upon  which  the  report 
was  largely  based,  and  decided  the  case  mainly  on  the  basis 
of  a  far-fetched  guess  as  to  what  testator’s  “second  choice” 
would  have  been  had  he  known  Duke  would  reject.* 

The  Court  rejected  as  irrelevant  and  immaterial  such 
findings  of  the  trustees  as  that  the  great  majority  of  Rol¬ 
lins  students  were  either  not  from  the  South  or  were  “local 
students”  who  reside  within  a  few  miles  of  the  college, 
that  thousands  of  visitors  mainly  from  the  South  visit  the 
University  of  North  Carolina  annually,  that  students  must 
on  the  average  be  comparatively  wealthy  to  attend  Rollins, 
that  the  facilities  of  a  museum  at  North  Carolina  would  be 
available  to  summer  school  students  and  to  graduate  school 
students — which  is  not  true  at  Rollins — and  that  the  Uni¬ 
versity  of  North  Carolina  is  very  similar  to  the  institution 
selected  by  the  testator  while  Rollins  is  not. 

What  the  Court  actually  did  in  this  case  was  (1)  to  ac¬ 
cept  without  examining  the  evidence,  erroneous  statements 
of  counsel  for  Rollins  College  to  the  effect  that  Rollins 
College  is  an  important  center  of  Southern  art  activity  and 
that  there  is  virtually  no  art  interest  or  activity  at  the 
University  of  North  Carolina;  (2)  to  reject  as  irrelevant 
and  immaterial  the  findings  in  the  trustees’  report 
that  were  most  vital  to  a  proper  determination  of  the  case 
on  a  basis  which  would  best  serve  the  cause  of  art  in  the 
South;  (3)  to  follow  the  untenable  suggestion  of  counsel 

*  Singularly  enough,  the  lower  court  rejected  all  statements  of  the  trustees 
a s  to  the  spirit  of  the  testator’s  intenions  os  expressed  to  them  by  the  testa¬ 
tor,  and  found  in  direct  opposition  to  such  statements  that  to  build  the 
memorial  at  the  University  of  North  Carolina  “would  not  carry  out  the  spirit 
of  the  testator’s  intentions  as  expressed  in  his  will  and  expressed  to  the 
trustees  by  other  means.' *  Emphasis  supplied.  (App.  123).  There  is  not  a 
single  word  in  the  entire  record  in  this  case  which  even  remotely  supports 
this  conclusion  of  the  court. 
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for  Rollins  College  that  the  “fundamental  question”  in 
the  case  is  whether  the  University  of  North  Carolina  or 
Rollins  College  would  have  been  the  testator’s  second 
choice  as  the  site  for  his  museum  when  he  made  his  last 
will,  if  he  had  known  Duke  would  reject;  (4)  to  conclude 
erroneously  that  the  answer  to  that  question,  if  pertinent, 
is  to  be  found  in  a  statement  made  and  other  statements 
alleged  to  have  been  made  in  1937,  or  long  before  he  made 
his  last  will;  (5)  to  further  conclude  that  such  statement, 
and  other  alleged  statements,*  should  take  precedence  over 
the  desires  made  known  by  the  testator  to  his  trustees  and 
by  the  terms  of  his  solemnly  executed  last  will  then  in  effect 
and  which  he  left  in  effect  for  18  months  thereafter,  and 
that  likewise  such  statements  are  entitled  to  greater  weight 
than  the  conclusion  of  this  Court  that  “His  earlier  ex-  j 
pression  of  intention,  under  the  circumstances,  as  shown 
in  the  will  of  1936,  leaves  no  doubt  of  what  his  intention 
would  have  been,  in  the  event  which  actually  occurred.”  | 

m. 

Analysis  of  Appellee’s  Brief. 

The  effort  on  the  part  of  Rollins  College  (successfully 
used  in  the  lower  court)  to  draw  attention  away  from  the 
real  issues  in  this  case,  to  make  erroneous  statements  and[ 
representations,  and  to  emphasize  collateral  and  irrelevant 
issues  is  continued  unabated  in  its  brief  as  appellee  in  this 
present  appeal.  It  is  believed  it  may  prove  helpful  to  thisi 
Court  if  attention  is  specifically  invited  to  some  of  the  in-l 
accurate,  unjustified,  and  irrelevant  statements  and  con¬ 
clusions  as  contained  in  said  brief. 

1.  It  is  stated  at  the  top  of  page  8  of  appellee ’s  brief  that} 
in  1940-1941  “only  66  different  students  were  enrolled  in 
art  courses”  at  the  University  of  North  Carolina.  This 
statement,  as  heretofore  pointed  out,  is  inaccurate.  There 

#  The  self  serving  statements  of  Dr.  Holt  and  others,  as  contained  in 
affidavits  (App.  232-243),  are  entitled  to  no  consideration  whatever,  since 
their  statements  are  inconsistent  with  other  statements  made  by  them,  and 
there  was  no  opportunity  for  cross-examination.  See  footnote  p.  6,  supra. 
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were  more  than  300  different  students  who  took  art  courses 
at  the  University  during  1940-1941  and  this  fact  was  called 
to  the  Court’s  attention  before  its  decision  in  the  case  was 
rendered  (App.  107). 

It  is  difficult  to  understand  why  counsel  for  Rollins  Col¬ 
lege  repeatedly  insist  that  the  figure  of  66  be  accepted  as 
a  correct  statement  of  the  number  of  different  individuals 
who  took  art  courses  at  the  University  of  North  Carolina 
during  1940-1941,  when  it  is  known  to  be  incorrect.  A  de¬ 
cision  as  to  how  the  cause  of  art  in  the  South  may  best  be 
served  certainly  should  not  depend  upon  any  such  data. 
The  trustees  examined  and  witnessed  on  the  scene,  the  art 
facilities  and  activities  at  both  Rollins  and  the  University 
of  North  Carolina  and  have  indicated  by  their  report  and 
by  their  brief  as  an  appellant  in  this  case  that  the  Univer¬ 
sity  of  North  Carolina  is  exerting  and  will  continue  to 
exert  a  much  greater  influence  on  art,  and  the  cause  of  art 
generally,  in  the  South,  than  Rollins  College. 

2.  At  pages  12  to  18  of  appellee’s  brief  there  is  set  forth 
what  purports  to  be  a  statement  of  the  comparison  of  art  at 
Rollins  with  that  at  the  University  of  North  Carolina  “as 
reported  to  the  Court  by  the  Trustees.”  This  material  is 
not  only  so  arranged  as  to  provide  an  inaccurate  compara¬ 
tive  picture  of  art  at  the  two  institutions,  as  contained  in 
the  trustees’  report,  b^it  in  addition  some  very  important 
findings  relative  to  art  activity,  art  interest,  and  art  facili¬ 
ties  at  the  two  institutions,  particularly  at  the  University  of 
North  Carolina,  are  entirely  omitted  from  the  comparison. 
Thus,  in  comparison  numbered  I,  at  page  12,  it  is  pointed 
out  that  the  art  department  at  Rollins  is  older  than  the 
art  department  at  the  University  of  North  Carolina,  and  is 
“one  of  the  leading  departments”  at  Rollins,  but  it  is  not 
mentioned  at  this  point  that  in  spite  of  this  difference  in 
age  (which  in  any  event  is  irrelevant  to  the  real  issue  in 
the  case)  in  normal  times  more  art  courses  are  taught 
in  the  art  department  at  the  University  of  North  Carolina 
than  at  Rollins  College.  As  a  matter  of  fact  no  mention 
is  made  in  this  entire  comparison,  of  the  number  of  art 
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courses  taught  at  Rollins,  although  data  on  this  point  is 
contained  in  the  trustees’  report  (App.  32).  Again,  at  page 
14  of  appellee’s  brief  an  excerpt  from  the  trustees’  report 
relative  to  visitors  at  Rollins  is  set  forth,  but  the  adjoining 
column  under  the  heading  “University  of  North  Carolina” 
is  left  blank — leaving  the  impression  that  the  trustees’  re¬ 
port  contained  no  findings  relative  to  visitors  at  the  Uni¬ 
versity  of  North  Carolina.  This  is  not  the  case.  A  fair 
comparison  respecting  visitors  would  have  required  inser¬ 
tion  in  the  vacant  space  under  the  heading  “University  of 
North  Carolina”  of  Finding  No.  30  of  the  trustees’  find¬ 
ings  relative  to  North  Carolina,  which  is  contained  in  the 
Joint  Appendix  at  page  28  and  reads  as  follows: 

“30.  In  addition  to  the  students  of  The  University  of 
North  Carolina,  the  North  Carolina  school  children  and 
members  of  the  public  who  are  reached  through  the 
medium  of  the  University’s  Extension  Division,  other 
beneficiaries  of  an  art  museum  on  the  campus  of  The 
University  of  North  Carolina  in  Chapel  Hill  would 
include  Alrmrm  who  return  to  the  school  for  visits,  the 
public  generally,  thousands  of  students  from  the  many 
adjacent  institutions  of  higher  learning,  parents,  teach¬ 
ers  and  friends  who  come  to  the  University  to  attend 
commencement  exercises,  celebrations  and  other  events, 
persons  who  attend  institutes;  and  the  approximately 
15,000  high  school  students  and  teachers  who  come  to 
the  University  each  year  to  attend  the  annual  North 
Carolina  High  School  Day.” 

The  comparative  data  reproduced  in  the  Rollins  brief 
contains  no  comparison  or  mention  of  findings  in  the  trus¬ 
tees’  report  relative  to  publication  facilities  at  the  two 
schools,  including  facilities  for  publishing  art  works,  al¬ 
though  the  trustees’  report  contains  specific  findings  re¬ 
specting  such  facilities  at  both  the  University  of  North 
Carolina  and  Rollins  College  (App.  23  and  34).  The  fact 
is  that  the  facilities  at  the  University  of  North  Carolina  for 
publication  of  materials  relative  to  art  far  excel  those  at 
Rollins  College  and  include  the  University  of  North  Caro¬ 
lina  Press,  which  the  trustees’  report  shows  “has  been 
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the  University  world”  (App.  26).  A  list  of  24  books  deal¬ 
ing  with  art  which  have  been  published  by  the  University 
Press  may  be  found  at  pages  208-209  of  the  Joint  Ap¬ 
pendix^ 

As  a  further  indication  of  the  incompleteness  of  the  com¬ 
parison,  it  is  to  be  noted  that  the  following  pertinent  data 
contained  in  the  trustees  ’  report  relative  to  art  at  the  Uni¬ 
versity  of  North  Carolina  is  omitted  entirely  from  said 
comparison  as  contained  in  the  Rollins  brief : 

“17.  *  *  *  The  latter  organization,  Carolina  Play- 
makers,  has  its  own  theatre  building,  fully  equipped 
for  dramatic  experimentation  and  production,  and  its 
workshop  provides  facilities  for  the  construction  and 
painting  of  scenery  and  the  making  of  costumes .”  (Em¬ 
phasis  supplied)  (App.  24). 

“26.  The  University  of  North  Carolina  has  recently 
been  named  the  beneficiary  of  a  trust  known  and  desig¬ 
nated  as  ‘The  John  MotleyMorehead  Foundation.’ 
Provision  is  made  in  the  trust  indenture,  among  other 
things,  for  the  construction  of  a  building  on  the  campus 
of  the  University  of  North  Carolina  in  Chapel  Hill  to 
•  be  known  as  the  Morehead  Building,  which  building  is 
to  include  space  for  an  art  gallery  to  be  known  as  the 
Genevieve  B.  Morehead  Art  Gallery.  The  art  objects 
to  be  placed  in  said  art  gallery  are  to  be  confined  to 
those  contained  in  a  private  art  collection  accumulated 
during  her  lifetime  by  Mrs.  Genevieve  B.  Morehead, 
wife  of  John  Motley  Morehead,  and  is  not  to  house  any 
other  objects  whatsoever.  *  *  *  ”  (App.  26.) 

“27.  The  Trustees  of  the  University  of  North  Caro¬ 
lina,  as  the  governing  body  of  said  University,  have 
made  known  and  of  record  in  a  resolution  unanimously 
adopted  June  4,  1946,  their  desire  that  the  advance¬ 
ment  and  development  of  art  at  the  University  shall 
not  only  take  the  form  of  the  location  at  Chapel  Hill 
of  an  art  museum  such  as  that  provided  for  in  the 
last  will  of  Mr.  Ackland,  but  also  shall  be  manifested 
through  continuing  future  enlargement  and  expansion 
of  the  University } s  collections  of  art  and  art  facilities 
generally.  •  •  •  ”  (Emphasis  added.)  (App.  27.) 
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Of  course  this  comparative  data  does  not  reflect  the  further 
fact — which  is  of  vital  importance  in  this  case  since  the 
testator’s  primary  consideration  was  the  cause  of  art  in 
the  South — that  regardless  of  the  nature  and  extent  of  art 
facilities  and  activities  at  Rollins  they  are  only  available 
to  a  small  number  (the  enrollment  is  limited  to  500)  of  com¬ 
paratively  wealthy  students,  the  great  majority  of  whom 
come  from  Northern  and  Western  states  and  from  points 
within  a  few  miles  of  Winter  Park,  Florida,  where  Rollins 
is  located. 

Thus,  the  comparative  data  set  forth  in  the  Rollins  brief 
presents  to  this  Court  a  highly  inaccurate  and  incomplete 
comparison  of  art  activity  in  the  two  schools.  See  pages 
25-28  of  brief  of  Olds,  et  al.,  as  appellants  in  this  case. 

3.  In  Section  1-B  of  appellee’s  brief  (pages  19  to  22)  an 
attempt  is  made  to  show,  mainly  on  the  basis  of  a  state¬ 
ment  of  testator  contained  in  a  letter  written  May  10, 1937, 
to  the  effect  that  at  that  time  his  choice  had  narrowed  down 
to  Duke  and  Rollins  College,  that  Rollins  College  was 
testator’s  second  choice  when  he  made  his  last  will  in  No¬ 
vember  of  1938  (18  months  later),  and  completely  over¬ 
looking  the  fact  that  during  this  long  intervening  period 
he  had  in  effect  a  will  in  which  the  University  of  North 
Carolina  was  named  his  second  choice.  It  is  further  sought 
to  be  shown  that  in  applying  the  doctrine  of  cy  pres  it  is 
proper  for  the  Court  to  guess  what  the  wish  of  the  testator 
would  have  been  when  he  made  his  last  will  if  he  had  known 
that  Duke  would  reject.  In  support  of  this  contention  the 
only  “authority”  cited  by  Rollins  College  is  a  brief  excerpt 
from  Section  399.2  of  3  Scott,  Law  of  Trusts,  and  a  further 
brief  excerpt  from  Section  399  of  the  Restatement  of  the 
Law  of  Trusts  (also  apparently  written  by  Scott,  since  he 
was  the  reporter  of  said  Restatement).  These  statements 
are  as  follows : 

“Section  399.2.  •  •  •  Indeed,  it  is  ordinarily  true 
that  the  testator  does  not  contemplate  the  possible  fail¬ 
ure  of  his  particular  purpose,  and  all  that  the  court  can 
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do  is  to  make  a  guess  not  as  to  what  he  intended  but  as 
to  what  he  would  have  intended  if  he  had  thought  about 
the  matter.”  l 

“Section  399.  *  *  •  In  framing  a  scheme  the  Court 
will  consider  evidence  as  to  what  would  probably  have 
been  the  wish  of  the  settlor  at  the  time  he  created  the 
trust  if  he  had  realized  that  the  particular  purpose 
could  not  be  carried  out.” 

These  statements  by  Professor  Scott  (with  which  counsel 
for  North  Carolina  have  long  been  familiar)  do  not  con¬ 
stitute  a  correct  statement  of  the  law  and  are  in  conflict 
with  the  numerous  and  consistent  decisions  of  the  Courts  of 
this  country  as  to  the  true  meaning  and  application  of  the 
doctrine  of  judicial  cy  pres.  At  this  point  it  is  important  to 
note  that  Professor  Scott  does  not  cite  a  single  Court  de¬ 
cision  which  supports  or  provides  any  authority  whatever 
for  either  of  the  above  statements.  Under  the  circum¬ 
stances,  there  is,  of  course,  no  alternative  but  to  reject  said 
statements  as  being  inaccurate  and  not  representing  a  cor¬ 
rect  statement  of  the  law. 

It  will  be  recalled  that  Professor  Scott  appeared  before 
this  Court  as  counsel  for  the  heirs  when  this  case  was  con¬ 
sidered  here  in  1943  and  he  then  insisted  that  the  doctrine 
of  cy  pres  is  not  in  force  in  the  District  of  Columbia  and 
that  even  if  it  is  in  force,  it  is  not  applicable  under  the  facts 
of  this  case.  But  this  court  refused  to  accept  his  unsup¬ 
ported  personal  views  as  thus  expressed,  and  adopted  the 
concept  of  the  law  as  found  in  court  decisions. 

It  is  from  the  Courts,  not  from  text  writers,  that  authori¬ 
tative  statements  relative  to  the  true  meaning  and  applica¬ 
tion  of  the  doctrine  of  judicial  cy  pres  must  be  gained, 
and  the  Courts  do  not  say  that  in  applying  the  doctrine  the 
Courts  should  try  “to  make  a  guess  not  as  to  what  he  in¬ 
tended  but  as  to  what  he  would  have  intended  if  he  had 
thought  about  the  matter.”  As  pointed  out  at  page  36  of 
the  North  Carolina  brief  as  appellant  in  this  case,  the  Court 
of  Appeals  of  Kentucky  has  specifically  stated  (and  other 
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courts  have  agreed)  that  in  a  cy  pres  case  “a  court  of  equity 
may  substitute  or  sanction  any  other  mode  that  may  be 
lawful  and  suitable,  and  will  effectuate  the  declared  inten¬ 
tion  of  the  donor,  and  not  arbitrarily  and  in  the  dark,  pre¬ 
suming  on  his  motives  or  wishes,  declare  an  object  for 
him.”  Moore}$  Heirs  v.  Moore* s  Devisees  and  Executors , 
34  Ky.  354, 366 ;  4  Dana’s  Reports  354.  The  consistent  views 
of  numerous  courts  on  this  subject  are  summarized  at 
pages  20-24  of  the  North  Carolina  main  brief  in  this  appeal ; 
also  see  cases  cited  in  note  at  page  26  of  this  brief. 

4.  It  is  stated  at  page  22  of  the  appellee’s  brief  that  “The 
importance  of  locating  the  art  museum  at  an  institution 
where  the  study  and  appreciation  of  art  by  students  and 
the  public  alike  have  historically  been  predominant  and  are 
likely  to  continue  so,  transcends  all  other  considerations.* 9 
(Emphasis  supplied.)  By  way  of  contrast,  counsel  for  ap¬ 
pellee  told  the  lower  Court — and  the  lower  Court  errone¬ 
ously  accepted  the  statement  as  sound — that  the  dominant 
consideration  was  the  question  of  what  the  testator’s  “sec¬ 
ond  choice”  as  a  site  for  the  museum  would  have  been  if  he 
had  known  Duke  would  reject  (App.  78-79).  A  more  ac¬ 
curate  statement  of  the  dominant  consideration  than  either 
of  the  above  is  that  the  museum  should  be  located  at  an 
institution  where  the  cause  of  art  in  the  South  would  best 
and  most  nearly  be  served  like  the  testator  indicated  in  his 
last  will  that  he  wanted  it  to  be  served.  This,  it  is  sub¬ 
mitted,  would  best  be  accomplished  by  the  selection  of  an 
institution  most  nearly  like  the  one  named  by  the  testator 
as  his  first  choice ;  not  by  trying  to  “guess”  what  his  second 
choice  would  have  been  if  he  had  known  Duke  would  reject. 
In  other  words,  it  should  be  selected  by  considering  and 
approximating  what  the  testator  actually  said  was  his  first 
choice  and  not  by  what  the  Court  presumes  he  would  have 
said  about  a  second  choice  had  he  known  of  events  which 
have  transpired  since  his  death.  Judicial  cy  pres  is  a  doc¬ 
trine  of  first  choice  approximation ,  not  of  second  choice 
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presumption  to  supply  the  absence  of  any  second  choice. 
On  this  point  please  note  carefully  the  cases  cited  below.* 
5.  At  the  top  of  page  23  of  appellee’s  brief,  after  refer¬ 
ring  to  the  conclusion  of  the  lower  court  that  the  selection 
of  the  University  of  North  Carolina  1 1  not  only  would  not 
carry  out  the  spirit  of  the  testator’s  intentions  as  ex¬ 
pressed  in  his  will  and  as  expressed  to  the  trustees  by  other 
means,  but  would  lead  to  a  result  which  the  testator  in¬ 
tended  to  exclude,”  it  is  stated: 

“This  conclusion  is  the  only  logical  one  which  could 
have  been  drawn  from  the  evidence  and  the  facts  as 
found  by  the  Trustees  and  adopted  by  the  court/7 
(Emphasis  supplied). 

This  statement  is  entirely  without  basis.  In  the  first  place 
the  conclusion  of  the  Court  was  not  drawn  “from  the  evi¬ 
dence”  because  Justice  Holtzoff  did  not  examine  the  evi¬ 
dence.  In  the  second  place,  the  Court’s  conclusion  is  not 
based  on  the  facts  found  by  the  trustees,  because  the  find¬ 
ings  contained  in  the  trustees’  report  (most  of  which  the 
Court  rejected)  do  not  even  remotely  support  this  conclu¬ 
sion  of  the  Court.  So  far  as  the  spirit  of  testator’s  inten¬ 
tions  “as  expressed  in  his  will”  is  concerned,  he  stated  in 
his  will  that  he  wanted  his  purpose  served  at  Duke  Univer¬ 
sity,  and  this  would  certainly  indicate  that  Duke  was  the 
type  and  kind  of  institution  where  he  thought  his  purpose 
could  best  be  accomplished.  Rollins  College  does  not  even 
deny  but  that  the  University  of  North  Carolina  is  much 
more  similar  to  Duke  than  is  Rollins  College.  So  far  as  the 
spirit  of  his  intentions  “as  expressed  to  the  trustees  by 
other  means”  is  concerned,  there  is  not  one  word  in  the 
entire  report  which  suggests  that  the  trustees  were  led  to 
believe  by  any  statement  ever  made  to  them  by  Mr.  Ackland 

*  In  Re  WOkey's  Estate,  337  Pa.  129,  10  Atl.  (2d)  425,  427  (1940) ;  Kelley 
I  v.  Welbom,  110  Ga.  540,  543,  35  S.  E.  636  (1900) ;  City  of  Philadelphia  v. 
Jirard’s  Heirs,  45  Pa.  9  (1863);  In  Re  Kramph’s  Estate,  228  Pa.  455,  77 
AtL  814  (1910);  In  Be  Curran’ s  Estate,  310  Pa.  434,  164  Atl.  842  (1933); 
Connors  v.  Aheam,  342  Pa.  5,  19  AtL  (2d)  388  (1941) ;  In  Be  Williams 
Estate,  353  Pa.  638,  46  AtL  (2d)  237,  239  (1946) ;  First  Wisconsin  Trust  Com¬ 
pany  v.  Board  of  Trustees,  225  Wis.  74,  272  N.  W.  464  (1937). 
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that  his  purpose  could  be  served  at  an  institution  such  as 
Rollins  College,  or  that  the  placing  of  the  museum  at  an 
institution  such  as  the  University  of  North  Carolina  would 
lead  to  a  result  which  he  4 4  intended  to  exclude. 9  ’  The  above 
conclusion  of  the  lower  court  instead  of  being  a  4  4  logical 
one”  was  entirely  without  anyhasae whatsoever. 

This  is  what  counsel  for  RofcnoiG5Cleg»  stated  on  this 
point  in  the  course  of  i&  argument  before  the  lower  court: 

4 4 Mr.  Larson:  Mr.  Olds  is  sitting  in  the  courtroom. 
He  is  Mr.  Ackland’s  alter  ego.  He  will  certify  to  you 
by  these  findings  and  this  recommendation — and  he 
will  do  it  under  oath  if  you  want  him  to  do  so — that 
this  represents,  in  his  conscience,  what  Mr.  Ackland 
would  now  desire  were  he  here  to  see  the  great  interest 
displayed  by  the  University  of  North  Carolina  and  • ! 
their  ability  to  carry  on,  seeing  that  Duke  is  out  of  the 
picture,  and  giving  due  weight  to  Rollins  College.  That 
is  what  Mr.  Olds  will  certify  to,  and  that  is  the  solemn 
recommendation  that  has  been  made  by  the  trustees 
who  have  been  entrusted  with  this  great  responsibility 
under  this  trust  and  under  the  mandate  of  this  Court.” 

6.  At  page  26  of  the  Rollins  brief  it  is  stated  that  testa¬ 
tor  did  not  say  whether  he  was  favorably  impressed  by 
Duke  and  decided  on  that  institution  because  4  4  he  was 
impressed  by  Duke,  as  a  university,  by  Dr.  Few’s  person¬ 
ality,  by  the  uniform  system  of  architecture  of  its  buildings 
or  by  any  other  of  the  myriad  considerations  that  might 
have  influenced  him.”  This  is  just  one  more  indication  of 
an  attempt  to  veer  away  from  the  real  issues  in  this  case 
and  to  refuse  to  recognize  the  dominant  consideration  in 
the  testator’s  mind.  The  obvious  reason  why  he  selected 
Duke  was  because  he  felt  his  dominant  purpose  to  advance 
the  cause  of  art  in  the  South  would  be  best  accomplished 
like  he  wanted  it  accomplished  at  an  institution  such  as 
Duke. 

It  is  submitted  that  if  testator’s  selection  of  an  institu¬ 
tion  as  the  site  for  his  museum  had  been  dominated  by  any 
such  personal  considerations  as  the  personality  of,  or 
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friendship  or  admiration  for,  any  individual — rather  than 
by  an  earnest  desire  to  advance  the  cause  of  art  in  the 
South — he  might  very  well  have  selected  Rollins  College. 
It  is  clear  from  the  record  that  he  had  a  very  high  regard 
for  Dr.  Holt,  President  of  Rollins ;  that  he  considered  him 
as  a  personal  friend;  that  he  greatly  admired  his  ability. 
As  early  as  December  1936  he  stated  in  his  letter  to  the 
University  of  North  Carolina  that  ‘  ‘  I  have  received  a  most 
gracious  reply  from  Rollins  College  and  there  is  but  one 
objection  that  Rollins  is  a  college  and  not  a  university 
though  under  an  able  and  enterprising  president .”  (Em¬ 
phasis  supplied.)  (App.  179-180.)  In  his  letter  to  Dr. 
Few  of  Duke  University,  dated  May  10,  1937,  he  expressed 
the  view  that  Dr.  Holt  had  raised  Rollins  College  “from 
insignificance  to  the  foremost  educational  institution  of 
Florida”  (App.  185).  But  he  then  added  the  very  sig¬ 
nificant  statement  of  his  reason  for  not  selecting  Rollins 
College :  “the  endowment  is  small  and  President  Holt  is  not 
immortal.”  This  language  suggests  that  the  testator  may 
have  felt  on  the  basis  of  such  facts  respecting  Rollins  as 
were  than  known  to  him,  that  if  Rollins  were  a  heavily  en¬ 
dowed  school,  and  if  it  were  possible  for  Dr.  Holt  to  con¬ 
tinue  permanently  as  its  president,  the  school  might  well 
become  the  type  and  kind  of  institution  where  his  dominant 
purpose  to  permanently  advance  the  cause  of  art  in  the 
South  could  be  satisfactorily  served  for  the  future.  He 
may  even  have  entertained  a  feeling  of  personal  regret  that 
the  institution  headed  by  his  friend,  Hamilton  Holt,  was  not 
the  type  and  kind  of  institution  where  he  could  feel  sure 
his  dominant  charitable  purpose  would  be  fully  and  per¬ 
manently  served.  But  he  knew  the  cold  and  insurmountable 
facts  to  be  that  the  endowments  at  Rollins  were  small  and 
that  his  friend,  Dr.  Holt,  “is  not  immortal.”  Therefore,  as 
between  personal  considerations  of  friendship  and  admira¬ 
tion  on  the  one  hand,  and  the  cause  of  art  in  the  South  on  the 
other,  he  elected  to  adhere  closely  to  the  latter  with  the 
result  that  he  selected  Duke — the  permanence  of  which  was 
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assured  and  which  clearly  is  not  a  1 1 one-man  institution.” 
To  the  credit  of  Dr.  Holt  let  it  be  said  that  he  too  recog¬ 
nized  the  limitations  of  Rollins  as  a  place  where  testator’s 
purpose  would  be  adequately  served.  Thus,  he  said  in  a 
letter  to  Mr.  Ackland  on  March  2,  1939:  “You  remember 
when  we  talked  about  the  matter  in  the  early  days  I  told 
you  that  if  you  wanted  your  pictures  to  have  a  maximum 
effect  on  graduates  and  under  graduates  while  in  college, 
Duke  had  many  superior  attractions  over  Rollins”  (App. 
193). 

The  fears  and  doubts  of  the  testator  respecting  Rollins 
as  a  satisfactory  site  for  his  museum  if  the  cause  of  art  in 
the  South  is  to  be  adequately  and  permanently  served  and 
advanced  have  not  been  proven  unjustified  by  the  passage 
of  time.  The  endowment  and  other  invested  funds  of  the 
College,  and  the  endowment  income,  have  decreased  (App. 
41-42).  Dr.  Holt,  who  is  seventy-five  years  of  age,  has 
only  recently  announced  his  intention  to  resign  soon  as 
president  of  Rollins  College  * 

Dr.  Holt  has  been  president  of  Rollins  since  1925.  Ac¬ 
cording  to  data  placed  in  evidence  in  this  case  by  Rollins 
College,  when  Dr.  Holt  became  the  head  of  that  school  it 
had  reached  the  point  “when  it  had  to  be  reborn  or  die.” 
See  Ex.  5(i)  of  the  Record.  As  an  indication  of  the  accom¬ 
plishments  of  Dr.  Holt  at  Rollins,  it  is  shown  at  page  19  of 
the  Rollins  College  catalogue  for  1944-1945  that:  “*  *  *  of 
the  33  buildings  located  on  the  Rollins  College  campus,  18 
have  been  erected  during  Dr.  Holt’s  administration.  See 
Ex.  5(n)  of  the  Record.  But  in  spite  of  his  efforts  “The 
endowment  and  other  invested  funds  of  the  College”  de¬ 
creased  during  the  years  1939-1945  (App.  41)  and  “The 
cash  position  of  Rollins  College  as  of  June  30,  1945,  was 
unstable  and  operations  during  this  period  were  financed  to 

*  This  resignation,  of  course,  serves  completely  to  nullify  the  closing  argu¬ 
ment  of  Mr.  Cummings  to  the  Court  below  that  one  reason  why  the  museum 
should  be  placed  at  Rollins  is  so  the  testator’s  gift  “would  be  under  the 
guidance  of  Dr.  Hamilton  Holt,  whom  he  had  learned  to  respect  and  trust  and 
love.”  (App.  S5). 


a  large  extent  through  donations  and  borrowings’ ’  (App. 
253). 

What  the  future  will  hold  for  this  little  college,  without 
Hamilton  Holt  is,  of  course,  not  known.  But  this  we  do 
know.  The  testator’s  expressed  reasons  for  not  selecting 
Rollins  as  a  location  from  which  his  purpose  to  advance  the 
cause  of  art  in  the  South  should  be  served  are  certainly  no 
less  valid  today  than  when  he  expressed  them  nearly  eleven 
years  ago.  On  the  contrary,  the  lapse  of  time  has  served 
to  justify,  to  verify,  and  to  emphasize  the  wisdom  of  Mr. 
Addand’s  statement  made  in  connection  with  his  elimina¬ 
tion  of  Rollins  College  “on  the  merits”,  that  “the  endow¬ 
ment  is  small  and  President  Holt  is  not  immortal.” 

7.  At  the  bottom  of  page  27  and  the  top  of  page  28  of 
appellee’s  brief  the  statement  is  made  that: 

“It  is  significant  that  the  trustees  did  not  find  that 
Rollins  College  was  financially  disaqualified  from  re¬ 
ceiving  the  museum,  but  their  decision  was  based 
solely  upon  the  conclusion  that  the  University  of  North 
Carolina  was  financially  the  stronger  of  the  two  insti¬ 
tutions.” 

The  decision  of  the  trustees  was  not  “based  solely”  upon 
the  conclusion  that  North  Carolina  is  financially  stronger 
than  Rollins.  Furthermore,  no  significance  whatever  is  to 
be  attached  to  the  fact  that  the  trustees  did  not  specifically 
find  that  Rollins  was  financially  disqualified  from  receiving 
the  museum.  With  respect  to  financial  strength  of  Rollins 
College  the  trustees  found  that  “The  endowment  and  other 
invested  funds  of  the  College  have  decreased  from  $996,- 
142.89  in  1939  to  $916,097.12  in  1945”  (App.  41).  They 
found  that  “During  the  period  from  1933  to  1945,  the  in¬ 
come  from  endowment  funds  has  steadily  decreased  from 
$73,849.93  in  1933  to  $26,974.04  for  the  fiscal  year  ended 
June  30,  1944”  (App.  42).  They  found  that  “during  the 
period  from  1939-1945,  the  cash  reserve  in  the  Trustees’ 
reserve  fund,  which  was  a  fund  made  available  to  and  used 
by  the  College  to  make  up  deficiencies  in  its  normal  opera- 
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tions,  decreased  from  $344,650.98  on  July  1,  1939,  •  *  #  to 
$10,116.09  in  1945’  ’  (App.  42).  The  evidence  gathered  by 
the  trustees  further  shows  that  “The  cash  position  of  Rol¬ 
lins  College  as  of  June  30,  1945,  was  unstable  and  opera¬ 
tions  during  this  period  were  financed  to  a  large  extent 
through  donations  and  borrowings’ ’  (App.  253).  Al¬ 
though  the  trustees  did  not  specifically  find  that  Rollins 
College  was  financially  disaqualified  from  receiving  the 
museum,  neither  did  they  find  that  it  was  financially  quali¬ 
fied  and  possessed  of  sufficient  financial  stability  to  assure 
its  permanence.  In  view  of  the  conclusions  reached  and  the 
recommendation  made  in  the  report  there  was  no  occasion 
to  make  any  findings  on  this  point. 

8.  At  the  bottom  of  page  28  and  at  the  top  of  page  29  of 
the  appellee’s  brief  the  statement  appears  that: 

“It  is  a  most  unreasonable  contention  to  say  that 
before  making  its  decision,  the  court  should  have 
examined  the  mass  of  evidence  which  it  took  the  trus¬ 
tees  two  years  to  digest,  and  particularly  so  since  the 
court  accepted  the  trustees’  findings  in  toto.”  (Em¬ 
phasis  supplied.) 

This  is  an  entirely  unjustified  statement  and  position. 
It  would  be  more  accurate  to  say  that  the  lower  Court 
rejected  the  trustees’  findings  in  toto,  because  he  made  it 
clear  that  his  decision  was  largely  predicated  upon  the 
belief  that  Rollins  would  have  been  the  testator’s  second 
choice  had  he  known  Duke  would  reject  (App.  88,  91,  118, 
123),  and  there  is  not  one  finding  or  one  word  in  the  trus¬ 
tees’  entire  report  on  this  point.  It  is  true  that  the  Court 
said  it  was  going  to  accept  all  of  the  findings  of  fact  made 
by  the  trustees  (App.  117),  but  it  is  also  true  that  it  later 
indicated  it  regarded  most  of  them  as  entirely  irrelevant 
and  immaterial  (App.  147).  Rollins  College  states  at  page 
29  of  its  brief  that  the  lower  Court  did  not  “reject”  any  of 
the  findings  of  the  trustees  but  instead  merely  “eliminated” 
a  number  of  them — which  it  is  submitted  is  a  distinction 
without  a  difference. 
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The  testator  made  it  clear  at  the  outset  of  his  will  that 
he  wanted  the  trustees  to  have  the  principal  voice  in  carry¬ 
ing  out  the  “ spirit  of  his  intentions,”  and  in  a  later  pro¬ 
vision  of  the  will  he  made  it  clear  that  he  wanted  them  to 
have  complete  discretion  “in  carrying  out  the  discretions 
hereinabove  contained.”  This  Court  made  it  clear  that 
it  regarded  the  provisions  of  the  will  on  this  point  as  con¬ 
stituting  a  “prevision  of  the  possibility  which  actually 
eventuated  and  provision  for  the  course  to  be  followed  by 
his  trustees  if  it  did.  ”  The  lower  Court,  on  the  other  hand, 
in  effect  ignored  or  overruled  the  expressed  wishes  of  the 
testator  and  the  statements  of  this  Court  on  this  important 
point,  and  decided  the  case  on  the  basis  of  its  “guess”  as 
to  what  the  testator’s  second  choice  as  a  site  for  the  mu¬ 
seum  would  have  been  had  he  known  Duke  would  reject — 
and  that  “guess”  seems  to  have  been  based  on  a  statement 
contained  in  the  letter  of  May  10,  1937,  from  Mr.  Ackland 
to  Dr.  Few  of  Duke  University,  and  on  oral  statements 
made  by  counsel  for  Rollins  College  in  the  course  of  argu¬ 
ment.  If  it  is  true  as  contended  on  behalf  of  Rollins  Col¬ 
lege  that  the  lower  Court  was  justified  in  thus  rejecting 
the  report  of  the  trustees  without  examining  the  evidence, 
and  if  it  is  also  true  as  stated  in  appellee’s  brief  at  page  24, 
that  the  letter  of  May  10,  1937,  ‘  *  standing  alone,  was  suffi¬ 
cient  to  furnish  an  adequate  guide  for  the  court  in  making 
its  findings  and  conclusions”  then  the  question  is  respect¬ 
fully  posed:  Why  were  the  trustees  directed  by  the  lower 
Court  to  conduct  any  investigation  in  this  case  at  all? 

9.  On  page  30  of  the  brief  an  attempt  is  made  to  refute 
what  apparently  is  regarded  by  Rollins  as  a  suggestion  by 
the  trustees  that  although  an  opportunity  for  a  full  and 
fair  hearing  arid  connected  presentation  of  its  argument 
was  accorded  to  attorneys  for  Rollins  College  a  similar 
opportunity  was  not  accorded  to  counsel  for  the  University 
of  North  Carolina  and  the  trustees.  On  this  point  this 
Court  is  merely  respectfully  requested  to  read  carefully 
the  transcript  of  the  hearing  of  June  17,  and  18,  1947, 
which  appears  at  pages  61  to  115  of  the  Joint  Appendix. 
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10.  At  page  31  of  appellee’s  brief  it  is  stated  that  had 
the  testator  “died  at  any  time  after  the  1936  will  and  prior 
to  the  execution  of  his  will  of  1938,  Duke  University  would 
have  been  entitled  to  receive  the  museum,  which  was  as 
testator  wanted  it.”  The  appellee’s  neglect  to  add  that, 
in  such  event,  upon  the  rejection  of  Duke  University,  the 
University  of  North  Carolina  as  his  named  second  choice 
would  have  been  the  site  for  the  museum,  which,  according 
to  the  terms  of  the  will  then  in  effect,  was  also  “as  testator 
wanted  it.” 

11.  The  argument  is  made  at  pages  31  and  32  that  in 
providing  for  an  art  museum  the  testator  was  not  primarily 
interested  in  benefiting  Southern  people  but  rather  that  he 
wanted  to  benefit  students  and  the  public  throughout  the 
South  “regardless  of  whether  they  be  native  bom,  perma¬ 
nent  residents,  visitors,  *  rebels’  or  ‘Yankees.’  ”  This  is 
an  entirely  untenable  view.  It  seems  entirely  clear  from 
the  trustees’  report,  and  from  their  main  brief  in  this  ap¬ 
peal  that  it  was  well  known  to  trustee,  Olds,  from  the  begin¬ 
ning,  and  even  before  testator  executed  his  1936  will,  that 
in  seeking  to  advance  the  cause  of  art  in  the  South  the  tes¬ 
tator  had  primarily  in  mind  Southern  students  and  other 
people  of  his  native  Southland.  See  page  28  of  the  trustee’s 
main  brief ;  also  App.  98-99.  This  Court  recognized  that  fact 
when  it  said  that  “The  actual  beneficiaries  of  the  trust 
were  intended  to  be  students  and  other  members  of  the 
public  throughout  the  South,  interested  in  art,  who  should 
visit  and  use  the  building.”  (Emphasis  added.)  Such 
persons  as  visitors  and  students  from  the  North  are  quite 
obviously  not  members  of  the  Southern  public. 

This  argument  on  behalf  of  Rollins  College  virtually  con¬ 
stitutes  a  recognition  and  acknowledgment  that  any  pur¬ 
pose  to  benefit  Southern  people  would  not  be  substantially 
served  by  placing  the  museum  at  Rollins  College.  It  is 
all  but  certain  that  when  Mr.  Ackland  visited  Rollins  Col¬ 
lege  in  February  of  1937,  he  was  not  told  of  the  extremely 
limited  extent  to  which  Southern  students  and  other  South- 
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ern  people  would  benefit  if  bis  museum  were  located  at 
Rollins. 

12.  At  tbe  bottom  of  page  32  of  appellee’s  brief  the  fol¬ 
lowing  statements  are  made :  j 

“Which  section  of  the  South  would  receive  the  great¬ 
est  benefit  from  the  Ackland  museum  —  that  section 
which  is  well  served  by  two  large  universities  with  all 
of  the  facilities  imaginable  for  the  development  of  art 
if  they  have  sufficient  interest  in  it,  or  that  section  of 
the  South  which  is  not  so  fortunate,  but  whose  out¬ 
standing  institution  has  promoted  the  cause  of  art  for 
its  students  and  the  public  alike  for  the  more  than  sixty 
years  of  its  existence.  There  can  be  but  one  answer — 
testator  wanted  his  museum  placed  where  it  would  do 
the  most  good.” 

This  latter  statement  is  unquestionably  true — testator  cer¬ 
tainly  wanted  his  museum  placed  where  it  would  do  the 
most  good — and  therefore  he  named  Duke  University ,  not 
Rollins  College,  as  the  site  for  it.  We  now  urge  that  it  be 
placed  at  an  institution  in  all  material  respects  like  Duke 
and  in  close  proximity  thereto,  so  the  testator’s  wishes  in 
this  regard  will  be  approximated. 

13.  It  is  argued  at  pages  33  to  37  of  appellee ’s  brief  that 
the  testator  did  not  intend  by  the  terms  of  his  will  to  vest 
the  trustees  with  discretion  relative  to  selecting  an  institu¬ 
tion  in  the  place  of  Duke,  and  that  such  power  is  vested 
solely  in  the  Court.  It  is  said  that  since  he  named  Duke 
alone  and  had  no  reason  to  believe  that  it  would  not  accept, 
there  was  no  occasion  for  him  to  place  any  provision  in 
his  will  vesting  authority  in  the  trustees  to  select  a  substi¬ 
tute  for  Duke.  This  argument  ignores  the  real  facts  and  the 
decisions  of  this  court  on  the  two  prior  appeals.  The  fact 
is  that  he  did  place  in  his  will  a  provision  urging  his  trus¬ 
tees  to  carry  out  the  spirit  of  his  intentions  and  in  a  later 
provision  of  the  will  he  directed  that  they  not  only  have 
complete  discretion  in  the  administration  of  his  trust 
estate  but  “in  carrying  out  the  directions  hereinabove  con¬ 
tained.”  One  of  the  directions  “hereinabove  contained” 
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was  the  provision  urging  the  trustees  to  carry  out  the  spirit 
of  his  intentions.  It  is  difficult  to  see  how  he  could  have 
expressed  his  wishes  and  purposes  in  this  regard  more 
clearly. 

It  is  true  that  he  named  Duke  alone.  It  is  also  true  that 
he  thought  Duke  would  accept.  But  he  was  wise  enough 
and  far-seeing  enough  to  recognize  that  it  is  impossible  to 
envision  at  any  given  moment  everything  that  the  future 
may  hold  and  to  make  specific  provision  for  all  contin¬ 
gencies  ;  therefore,  to  take  care  of  things  that  might  happen 
and  of  which  he  then  had  no  knowledge  and  could  not  fore¬ 
see,  he  provided  that  his  trustees  should  carry  out  the 
spirit  of  his  intentions  and  that  they  should  have  complete 
discretion  in  doing  so.  Although  it  has  been  referred  to 
before,  the  language  of  this  Court  in  its  decision  of  Oc¬ 
tober  11,  1943,  relative  to  the  purport  and  effect  of  these 
provisions  of  the  will  is  so  completely  justified  that  it  seems 
worth  repeating: 

“Moreover,  if  there  were  any  doubt  as  to  what  the 
testator  would  have  wished  in  the  event  which  actually 
occurred,  it  is  removed  by  other  language  which  he 
employed  in  his  will.  In  Item  I,  he  said:  ‘I  urge  upon 
my  executors  and  trustees,  hereinafter  named,  to  carry 
out  as  nearly  as  possible  the  spirit  of  my  intentions  as 
expressed  herein  and  as  may  be  expressed  to  them  by 
other  means (Italics  supplied.)  In  Item  VII (d) 8, 
he  provided:  ‘I  hereby  give  to  my  trustees  full  and 
complete  discretion  in  connection  with  the  administra¬ 
tion  of  my  trust  estate  and  in  carrying  out  the  direc¬ 
tions  hereinabove  contained,  especially  those  in  regard 
to  the  construction  of  the  building  hereinbefore  pro¬ 
vided  for,  and  I  direct  that  their  decision  in  regard  to 
any  matter  arising  out  of  their  administration  shall  be 
binding  and  conclusive  upon  all  concerned.  ’  Here  is 
express  language  directing  the  trustees  to  look  to  other 
sources,  well  known  both  to  testator  and  the  trustees, 
to  guide  them  in  carrying  out  the  spirit  of  his  inten¬ 
tions.  Such  language  would  be  without  meaning  if  his 
purpose  had  been  merely  to  make  a  gift  to  Duke  Uni¬ 
versity  as  a  single  beneficiary.  It  seems  obvious,  in¬ 
stead,  that  here  was  prevision  of  the  possibility  which 


. actually  eventuated  and  provision  for  the  course  to  he 
followed  by  his  trustees  if  it  did.”  (Emphasis  sup¬ 
plied.) 

14.  Referring  to  the  position  of  the  trustees  in  this  case, 
it  is  stated  at  page  37  of  appellee’s  brief  that: 

“Stated  in  simple  language  their  contention  is  that 
the  court  had  no  course  to  follow  but  to  adopt  their 
recommendation.  ’  ’ 


This  is  not  an  accurate  statement  of  the  position  of  the 
trustees  or  the  University  of  North  Carolina.  If  it  had 
appeared  from  the  trustees’  report,  and  from  an  exam¬ 
ination  of  the  evidence  upon  which  the  report  was  based, 
that  the  trustees  had  not  performed  their  functions  in  a 
fair  and  impartial  manner;  if  it  had  appeared  that  they 
had  assembled  and  relied  upon  facts  not  relevant  to  a  cy 
pres  determination ;  if  it  had  appeared  that  the  conclusions 
reached  and  the  recommendations  made  did  not  follow 
from  the  facts  as  found ;  or  if  for  any  other  reason  it  was 
clear  that  .the  trustees  had  abused  the  discretion  vested  in 
them  by  the  testator  with  the  result  that  the  conclusions  and 
recommendations,  if  adopted,  would  operate  to  defeat 
rather  than  serve  the  testator’s  general  charitable  purpose 
to  advance  the  cause  of  art  in  the  South,  then  the  lower 
Court  would  have  been  justified  in  setting  the  trustees’ 
recommendation  aside.  But  in  a  case  such  as  the  present 
one  where  by  the  terms  of  the  testator’s  will  the  trustees 
are  specifically  urged  to  carry  out  the  spirit  of  his  inten¬ 
tions;  where  by  the  terms  of  his  will  they  are  further 
granted  complete  discretion  in  carrying  out  the  directions 
“hereinabove  contained;”  where,  in  recognition  of  the  sig¬ 
nificance  of  such  provision  of  the  will  as  an  expression  of 
the  testator’s  wishes,  the  lower  Court,  through  Justice 
Bailey,  directed  them  instead  of  a  special  master  to  con¬ 
duct  an  investigation  and  report  back  to  the  Court,  with 
their  recommendations,  the  facts  deemed  by  them  per- 
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tinent  to  selection  by  the  Court  of  a  proper  substitute  for 
Duke ;  where  they  conducted  such  an  investigation,  and  ac¬ 
cording  to  Justice  Holtzoff,  performed  their  functions  “not 
only  thoroughly  but  also  fairly  and  impartially’ 7 — then  in 
such  event  the  action  of  the  court  in  refusing  to  adopt  their 
report  and  recommendations,  without  even  examining  the 
evidence  upon  which  they  were  based,  constitutes  an  arbi¬ 
trary  and  erroneous  substitution  of  its  judgment  for 
theirs.  The  effect  of  the  lower  Court’s  action  was  arbi¬ 
trarily  to  delete  from  the  will  those  provisions  pertaining 
to  the  spirit  of  the  testator’s  intentions  and  the  vesting  of 
complete  discretion  in  the  trustees,  to  ignore  completely 
the  statement  of  this  Court  that  these  provisions  in  the  will 
constituted  prevision  by  the  testator  of  the  rejection  by 
Duke  and  provision  for  the  course  to  be  followed  by  the 
trustees  if  it  did,  and,  without  examining  the  evidence,  to 
decide  the  case  mainly  on  the  basis  of  a  statement  contained 
in  a  personal  letter  and  statements  made  by  counsel  for 
Rollins  College  in  oral  argument — many  of  which  state¬ 
ments  were  inaccurate,  or  irrelevant  and  the  conclusions 
drawn  therefrom  unjustified. 

15.  It  is  stated  at  page  38  of  appellee’s  brief  that: 

“It  has  been  the  settled  practice  in  this  jurisdic¬ 
tion  not  to  disturb  a  Chancellor’s  findings  of  fact  unless 
upon  an  examination  of  the  evidence  they  are  clearly 
wrong.” 

There  are  several  reasons  why  this  statement  has  no 
bearing  upon  the  present  case.  In  the  first  place,  because 
of  the  testator’s  expressed  desire  that  his  trustees  have 
discretionary  power  in  the  matter  now  before  the  court, 
and  the  recognition  by  this  Court  and  the  lower  Court 
(Justice  Bailey)  of  the  existence  of  such  discretionary 
power  in  the  trustees,  an  important  issue  in  the  use  is 
whether  Justice  Holtzoff,  in  the  absence  of  finding  an  abuse 
of  discretion  on  the  part  of  the  trustees,  could  arbitrarily 
reject  their  report.  Unless  this  important  issue  is  decided 
adversely  to  the  position  taken  by  the  trustees,  the  above 
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statement  of  counsel  for  Rollins  College  can  have  no  pos¬ 
sible  application  to  the  case. 

In  the  second  place,  it  is  clear  from  the  eases  cited  in 
appellee’s  brief  in  support  of  the  above  quoted  statement, 
that  even  if  findings  were  required  by  the  trial  Court  in 
the  present  case,  the  rule  that  they  are  binding  unless 
clearly  wrong  presupposes  findings  based  upon  the  hearing 
of  testimony  or  an  examination  of  the  evidence  by  the  trial 
judge ;  it  has  nothing  to  do  with  a  case  such  as  this  where 
the  so-called  findings  of  the  Court  are  made  without  hear¬ 
ing  any  testimony  or  examining  the  written  evidence  hut 
rather  are  based,  at  least  in  large  part,  upon  statements 
made  by  counsel  for  one  of  the  parties  in  the  course  of 
argument. 

In  the  third  place,  an  appellate  court  is  not  required  to 
accept  findings  of  a  chancellor  which  are  inaccurate  and  not 
justified  by  the  evidence;  it  is  not  required  to  accept  findings 
which  are  incomplete  due  to  rejection  of  pertinent  evi¬ 
dence;  it  is  not  required  to  accept  findings  which  are  irre¬ 
levant  to  a  determination  of  the  case  by  application  of 
governing  principles  of  law. 

In  the  fourth  place,  Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure  only  requires  that  findings  be  made  “In  all 
actions  tried  upon  the  facts  without  a  jury”.  (Emphasis 
added)  Such  findings  are  not  required  when  a  case  is  tried 
on  motion  only.  As  a  matter  of  fact  a  recent  amendment  to 
Rule  52(a)  provides  specifically  that  “Findings  of  fact  and 
conclusions  of  law  are  unnecessary  on  decisions  of  motions 
under  Rules  12  or  56  or  any  other  motion  except  as  pro¬ 
vided  in  Rule  41(b)  [relating  to  involuntary  dismissals]  ”. 
(Emphasis  added)  This  amendment  was  simply  declara¬ 
tory  of  the  correct  interpretation  of  the  rule  and  added 
nothing  new.  See  Notes  of  Advisory  Committee  to  pro¬ 
posed  amendment  of  Rule  52(a),  p.  69.  The  present  case 
came  before  Justice  Holtzoff  on  a  motion  of  the  University 
of  North  Carolina  for  judgment  ratifying  and  confirming 
the  report  and  recommendation  of  the  trustees.  The  jus- 
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tice,  without  mentioning  this  motion,  and  without  examin¬ 
ing  the  evidence,  designated  Rollins  College  as  tlie  site  for 
the  museum,  contrary  to  the  report  and  recommendation 
of  the  trustees.  Not  having  “tried  the  case  upon  the  facts”, 
he  could  not  fortify  or  add  binding  effect  to  his  conclusion 
by  making  so-called  “findings”,  which  were  neither  neces¬ 
sary  nor  appropriate. 

Finally,  the  above  rule  would  in  any  event  be  inappli¬ 
cable  in  this  case,  because,  as  has  been  detailed  hereinbe¬ 
fore,  an  examination  of  the  evidence  reveals  that  the  chan¬ 
cellor’s  findings  are  “clearly  wrong.” 

It  is  interesting  to  note  that  although  it  is  recognized  by 
appellee  in  the  above-quoted  excerpt  from  its  brief  that 
before  reaching  a  decision,  an  appellate  court  should  exam¬ 
ine  the  evidence  for  the  purpose  of  determining  whether 
the  findings  of  the  trial  court  are  “clearly  wrong”,  it  is 
stated  at  pages  28-29  of  appellee’s  brief  that  “It  is  a  most 
unreasonable  contention  to  say”  that  the  lower  court  should 
have  examined  the  evidence  before  making  its  decision. 
Thus  the  position  of  Rollins  College  seems  to  be  that  it 
was  not  necessary  for  the  trial  judge  to  examine  the  evi¬ 
dence  in  making  his  findings  of  fact,  but  that  the  appellate 
court  should  examine  it  to  see  whether  the  lower  court’s 
findings  were  erroneous. 

16.  It  is  stated  at  page  39  of  appellee’s  brief  that: 

“There  is  no  suggestion  that  the  court  below  com¬ 
mitted  an  error  of  law  or  that  its  action  was  so  arbi¬ 
trary  as  to  constitute  an  abuse  of  discretion.” 

The  basis  for  this  statement  is  not  understood.  It  would 
almost  seem  that  the  attorneys  for  Rollins  College  have 
not  read  the  briefs  of  appellants,  because  a  large  part  of 
those  briefs  is  specifically  devoted  to  the  proposition  that 
the  Court  below  committed  errors  of  law  and  that  its  action 
in  disposing  of  this  case  was  completely  arbitrary.  This 
statement  by  counsel  for  Rollins  College  is  so  obviously 
erroneous  as  not  to  require  further  comment. 
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Conclusion. 

For  the  reasons  set  forth  above  and  in  the  main  briefs 
of  appellants  as  heretofore  filed,  it  is  respectfully  requested 
that  appropriate  action  be  taken  by  this  Court  to  cause  the 
errors  committed  by  the  lower  Court  to  be  corrected,  to  the 
end  that  the  testator’s  general  charitable  purpose  to  ad¬ 
vance  the  cause  of  art  in  the  South  by  constructing,  main¬ 
taining,  and  enlarging  a  memorial  art  museum  on  the  cam¬ 
pus  of  Duke  University,  may  be  most  nearly  approximated, 
and  effectuated  as  it  would  have  been  if  Duke  had  not 
rejected. 

Respectfully  submitted, 

Ward  E.  Lattin, 

Thomas  J.  Beddow, 

1126  Woodward  Building, 
Washington,  D.  C. 

Attorneys  for  the  University 
of  North  Carolina ,  Appellant. 

Gardner,  Morrison  &  Rogers, 

Washington,  D.  C. 

Harry  McMullan, 

Attorney  General  of  North  Carolina. 

Of  Counsel  for  the  University  of  North 
Carolina,  Appellant. 
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On  May  4,  1936,  William  Hayes  Ackland,  considering 
that  he  owed  no  obligations  to  his  relatives  or  friends, j 
and  wishing  to  devote  his  fortune  to  the  advancement  of 
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the  cause  of  art  in  the  South  through  the  establishment  of 
a  memorial  art  museum,  with  facilities  for  the  study  of  art, 
in  connection  with  some  Southern  college  or  university, 
executed  a  will  wherein  Duke  University,  the  University 
of  North  Carolina  and  Rollins  College  were  mentioned 
as  possible  sites  for  the  memorial  art  museum.  The  testa¬ 
tor  had  no  contacts  with  these  institutions  before  making 
that  will  (App.  15-16). 

After  the  execution  of  the  will  on  May  4,  1936,  the 
trustees  named  therein  urged  the  testator  to  make  more 
definite  plans  for  the  building  and  endowing  of  the  art 
gallery  and  to  designate  specifically  the  institution 
through  which  his  charitable  purpose  was  to  be  effected 
(App.  16, 158).  Whereupon,  on  December  5, 1936,  testator 
wrote  to  Rollins  College  (App.  178) : 

“I  am  the  owner  of  some  valuable  paintings  and  stat¬ 
uary  and  have  thought  of  building  and  endowing  a 
gallery  in  connection  with  some  Southern  college  or 
university.  Before  making  my  will  I  should  like  to 
know  whether  such  a  gift  would  be  acceptable  and 
under  what  condition  the  gift  would  be  received,  the 
style  of  architecture  (which  should  be  in  keeping  with 
other  buildings)  and  the  site  (which  I  expect  the  uni¬ 
versity  to  furnish).  In  regard  to  other  particulars 
which  do  not  occur  to  me  at  the  moment  I  should  be 
glad  to  hear  through  the  authorities. 

Yours  very  truly, 

(signed)  William  Hayes  Ackland” 

(Emphasis  supplied) 

A  somewhat  similar  letter  was  written  to  Duke  Uni¬ 
versity  and  the  University  of  North  Carolina.  Duke  Uni¬ 
versity  and  Rollins  College  replied  to  their  letters,  and 
the  University  of  North  Carolina  answered  as  hereinafter 
set  forth.  As  a  result,  testator,  who  had  a  winter  home 
at  Ormond,  Florida,  about  sixty  miles  from  Winter  Park, 
the  home  of  Rollins  College,  had  numerous  personal  inter¬ 
views  with  Dr.  Hamilton  Holt,  President  of  Rollins  College 
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and  with,  other  officers  and  members  of  the  administrative 
staff  of  that  institution,  during  December  1936,  January, 
February  and  March  1937.  He  personally  visited  Rollins 
College  in  February  1937  to  view  the  site  suggested  for  the 
location  of  the  proposed  museum.  He  also  was  in  cor¬ 
respondence  with  Dr.  Few,  President  of  Duke  University, 
with  whom  he  then  had  no  personal  acquaintance  (App. 
15-17). 

The  Dean  of  Administration  at  the  University  of  North 
Carolina  answered  the  letter  addressed  to  it,  indicating 
an  interest  in  the  subject  and  stating  that  the  matter  was 
being  referred  to  the  Chairman  of  the  Committee  on  Art 
for  the  purpose  of  securing  information  from  the  testator 
(App.  180).  Approximately  one  month  later  the  Chairman 
of  the  Committee  on  Fine  Arts  wrote  to  the  testator  ask¬ 
ing  him  for  a  catalogue  or  a  descriptive  list  of  his  col¬ 
lection,  information  as  to  the  size  and  nature  of  the  build¬ 
ings  and  the  endowment  he  had  in  mind  (App.  182-183). 
Testator  never  replied  to  this  letter,  nor  did  he  have  any 
further  dealings  with  the  University  of  North  Carolina  of 
any  kind  or  description.  He  never  visited  the  institution 
so  far  as  anyone  knows  (App.  17). 

When  testator  visited  Rollins  College  in  February  1937, 
he  indicated  his  complete  satisfaction  with  the  college  and 
intimated  that  he  would  select  Rollins  College  then  and 
there  as  the  site  for  his  museum  but  for  the  fact  that  he 
had  promised  Dr.  Few  of  Duke  University  that  he  would 
make  no  decision  until  he  had  an  opportunity  to  visit  Duke 
(App.  17,  236-237,  240).  Testator  stated  at  that  time,  in 
a  manner  to  indicate  that  he  had  in  some  way  been  offended 
by  the  authorities  at  the  University  of  North  Carolina, 
that  he  had  eliminated  that  institution  from  consideration 
(App.  236,  240).  In  subsequent  conversations  with  his 
housekeeper,  intimate  friends  and  relatives,  wherein  he  dis¬ 
cussed  the  site  for  his  museum,  testator  stated  that  he  had 
eliminated  from  consideration  all  institutions  but  Duke 
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University  and  Rollins  College,  and  to  some  of  these  per¬ 
sons  he  stated  that  he  intended  to  name  Rollins  College  as 
the  site  for  the  museum  (App.  227-232). 

• 

Testator  visited  Duke  University  about  May  1, 1937,  and 
by  letter  of  May  10,  1937,  notified  Dr.  Few  that  he  had 
decided  to  select  Duke  University  as  the  institution  through 
which  to  effect  his  general  charitable  purposes.  His  letter 
was  in  part  as  follows : 

“For  some  years  I  have  contemplated  leaving  after 
my  death  all  the  pictures,  statues,  my  collection  of 
autography,  etc.,  to  some  Southern  college  with  a 
number  of  family  portraits  in  a  gallery  containing  my 
tomb.  After  going  through  a  list  of  colleges  in 
Southern  States  (my  birth  place),  my  choice  narrowed 
down  to  Rollins  College  and  Duke  University.  Until 
my  recent  visit  to  Duke,  I  was  in  favor  of  Rollins, 
which  President  Hamilton  Holt  has  raised  from  in¬ 
significance  to  the  foremost  educational  institution  of 
Florida;  but  the  endowment  is  small  and  President 
Holt  is  not  immortal.”  (App.  185).  (Emphasis  sup¬ 
plied) 

Thereafter  many  interviews  were  had  and  many  letters 
were  exchanged  between  Dr.  Few  and  testator.  Dr.  Few 
gave  testator  oral  and  written  assurances  that  the  building 
contemplated  by  the  testator  would  be  constructed  upon 
the  campus  of  Duke  University  and  urged  that  he  change 
his  will  of  May  4,  1936,  to  designate  Duke  University, 
alone,  as  the  site  for  the  museum  (App.  17). 

On  November  10,  1938,  testator  executed  his  last  will 
wherein  he  designated  Duke  University  campus  as  the  site 
for  the  Memorial  Art  Gallery.  In  this  will  it  was  provided 
that  the  building  should  be  erected  out  of  corpus  rather 
than  from  accumulated  income  as  provided  in  the  former 
will.  Otherwise,  the  two  wills  contained  practically  iden¬ 
tical  provisions  with  respect  to  testator’s  general  charitable 
intentions  to  benefit  the  cause  of  art  in  the  South  (App.  18). 

• 

1  Testator  died  on  February  16,  1940. 
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On  September  6,  1941  Dnke  University  renounced  under 
the  will  with  the  result  that  the  heirs  of  William  Hayes 
Ackland  sought  a  determination  by  the  district  court  that 
the  trust  provisions  of  the  will  had  failed.  Rollins  College 
was  a  party  to  this  proceeding  and  filed  a  counter-claim  and 
cross-claim  wherein  it  asked  to  be  substituted  in  the  place  of 
Duke  University. 

On  appeal  from  a  judgment  for  the  heirs,  this  court  de¬ 
cided  on  October  11,  1943,  that  the  dominant  idea  in  the 
mind  of  the  testator  was  the  advancement  of  the  cause  of 
art  in  the  South,  and  that  it  could  be  served  just  as  well 
by  locating  the  museum  at  some  other  Southern  college  or 
university  and  that,  accordingly,  the  trust  provisions  of 
the  will  should  be  carried  into  effect  by  the  application  of 
the  doctrine  of  judicial  cy  pres  ( Noel  v.  Olds,  78  U.  S.  App. 
D.  C.  155, 138  F.  2d  581).  I 

On  March  13,  1944,  the  district  court  entered  a  judg¬ 
ment  wherein  it  was  provided,  among  other  things,  that  the 
trustees  should  conduct  an  investigation  and  report  back 
to  the  court,  with  their  recommendations,  all  of  the  facts 
deemed  by  them  “pertinent  to  a  determination  by  the  Court 
as  to  whether,  in  order  to  carry  out  the  spirit  of  Testator’s 
intentions  as  expressed  in  his  will  and  as  expressed  to  the 
Trustees  by  other  means,  The  University  of  North  Carolina 
or  Rollins  College,  or  either  of  said  institutions,  should  be 
designated  as  the  site  for  the  museum  in  the  place  and 
stead  of  Duke  University”  (App.  4).  (Emphasis  supplied)  [ 

i 

The  trustees  spent  approximately  two  years  in  making 
their  investigation  and  on  November  20,  1946,  filed  a  42 
page  report,  which  presumably  contained  all  of  the  facts 
deemed  pertinent  by  them  to  a  proper  determination  by 
the  court  as  to  whether  the  University  of  North  Carolina  i 
or  Rollins  College  or  either  of  them  should  be  named  in 
the  place  of  Duke  University.  In  this  report  the  trustees 
recommended  that  the  University  of  North  Carolina  should 
be  named  in  the  place  of  Duke  University.  Rollins  College 
filed  exceptions  and  objections  to  the  report  and  the 
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University  of  North  Carolina  filed  a  motion  to  ratify 
and  confirm  the  report.  A  hearing  was  thereupon  had  on 
June  17-18,  1947,  after  which  the  Court  rendered  its  opin¬ 
ion  and  entered  its  findings  of  fact,  conclusions  of  law, 
and  judgment  thereon  on  July  25,  1947,  wherein  it  re¬ 
jected  the  conclusions  of  the  trustees  and  designated  Rol¬ 
lins  College  in  the  place  and  stead  of  Duke  University 
(App.  116-124). 

!  SUMMARY  OF  ARGUMENT 

This  Court  decided  that  “the  dominant  idea  in  the  mind 
of  the  testator  was  the  cause  of  art  in  the  South”,  and 
that  by  reason  of  the  refusal  of  Duke  University  to  accept 
the  museum  the  trust  should  be  administered  cy  pres. 
Accordingly,  the  court  below  instructed  the  trustees  to 
make  an  investigation  and  report  to  the  court  for  its  de¬ 
termination  as  to  whether  the  University  of  North  Carolina 
_  or  Rollins  College,  or  either  of  them,  should  receive  the 
museum. 

The  trustees  made  an  extended  investigation  and  re¬ 
ported  to  the  court  their  findings  and  recommendations. 
After  oral  argument  and  a  study  of  the  report  the  court 
concluded  that  the  Art  Department  at  the  University  of 
North  Carolina  is  a  minor  and  subordinate  one,  whereas 
at  Rollins  College  emphasis  has  always  been  placed  on  the 
arts.  The  court  further  concluded  that  to  build  the  museum 
at  the  University  of  North  Carolina  not  only  would  not 
carry  out  the  spirit  of  testator’s  intentions,  but  would  lead 
to  a  result  he  intended  to  exclude.  These  conclusions  were 
entirely  justified  by  the  record. 

The  court  ascertained  that  had  testator  foreseen  that 
Duke  University  would  decline  the  museum  he  would  have 
selected  Rollins  College  and  not  the  University  of  North 
Carolina.  This  was  a  proper  application  of  the  doctrine 
of  cy  pres. 
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The  fact  that  the  University  of  North  Carolina  is  located 
near  to  Duke  University  and  is  of  abont  the  same  size  does 
not  require  that  the  museum  be  placed  at  North  Carolina 
in  order  properly  to  apply  the  doctrine  of  cy  pres. 

Rollins  College  is  qualified  in  all  respects  to  receive  the 
museum,  it  is  a  center  of  art  more  important  in  cultural 
influence  in  the  South  than  is  the  University  of  North 
Carolina,  and  the  decision  of  the  court  below  was  correct.! 

It  was  the  responsibility  of  the  court,  in  its  discretion,! 
to  make  the  selection  for  the  site  of  the  museum.  Its  selec¬ 
tion  of  Rollins  College  was  justified  by  the  record.  It  did 
not  abuse  its  discretion  and  its  decision  should  not  be  dis¬ 
turbed. 

■  ■  ■ 

ARGUMENT 

•  •  ' 

I  | 

The  Findings  of  Fact  of  the  Court  Are  Supported  by  Sub¬ 
stantial  Evidence,  Its  Conclusions  Were  Supported  by 
the  Findings,  and  in  Naming  Rollins  College  As  the 
Site  for  the  Ackland  Museum  the  Court  Gave  Effect 
to  the  Dominant  Intention  of  the  Testator. 


When  the  court  below  made  its  decision  in  this  case 
and  entered  its  findings  of  fact,  conclusions  of  law  and 
judgment  thereon  it  had  before  it  only  the  pleadings  and  the 
forty-two  page  “  Report  of  the  Trustees  of  the  Investiga¬ 
tion  Made  By  Them  Under  the  Directions  Contained  in  the 
Judgment  Entered  Herein  on  March  13,  1944,  Together 
With  Their  Findings  of  Fact  and  Recommendations  in  Re¬ 
gard  Thereto”  (App.  5-46).  It  was  from  this  report  that 
the  court  made  its  findings. 

The  finding  that  “The  University  of  North  Carolina  Aft 
Department  is  a  very  minor  and  subordinate  department 
of  the  University,  having  been  established  in  early  19371” 


(App.  120),  is  amply  supported  by  the  record.  For  ex¬ 
ample,  of  the  3,781  students  enrolled  at  the  University  of 
North  Carolina  in  1940-1941,  the  last  normal  school  year 
before  the  war,  only  66  different  students  were  enrolled  in 
art  courses  (App.  24,  28,  201).  The  Art  Department  ranks 
29th  among  the  30  departments  of  the  University  of  North 
Carolina  (App.  196). 

The  only  finding  made  by  the  trustees  and  adopted  by 
the  court  of  which  the  trustees  and  North  Carolina  now 
complain  is  the  statement  contained  in  Finding  18  of  the 
trustees’  report  (App.  24) : 

i  “A  total  of  66  different  students  were  enrolled  in  art 
courses  during  the  last  normal  year  before  the  war, 
1940-1941,  and  many  of  these  students  took  more  than 
one  art  course,  the  total  number  of  registraiions  in  all 
art  courses ,  including  the  summer  school,  being  ap¬ 
proximately  300.”  (Emphasis  supplied) 

The  court  did  not  follow  the  exact  language  of  the  f oregoing 
finding  but  adopted  it  in  substance : 

“Although  the  University  of  North  Carolina  had  an 
enrollment  of  several  thousand  students  during  the  last 
normal  years  before  the  war — 1940-1941 — a  total  of 
only  sixty-six  students  were  enrolled  in  art  courses  at 
that  University.  ’  ’  ( App.  120 ) . 

That  the  trustees  were  justified  in  making  the  finding 
respecting  the  number  of  students  taking  courses  in  art  at 
North  Carolina  and  that  the  court  was  justified  in  adopting 
the  trustees’  finding  is  plainly  illustrated  by  the  record 
and  any  other  finding  on  this  point  would  have  been  wholly 
unwarranted. 

In  Exhibit  III  of  the  University  of  North  Carolina,  fur¬ 
nished  to  the  trustees  while  their  investigation  was  in 
progress,  the  number  of  students  enrolled  in  art  in  1940- 
1941  was  given  as  66.1 


1  1  “The  student  registration  in  1940-1941  was  sixty-six  students,  but  the 
class  registrations  for  the  entire  year,  including  the  summer  session, 
were  approximately  300”  (App.  196). 
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Exhibit  D  attached  to  the  same  exhibit  further  lists  the 
number  of  art  students  at  66  (App.  196). 

In  its  proposed  findings  of  fact  the  University  of  North 
Carolina  asked  the  trustees  to  make  that  precise  finding  * 

and  the  trustees  adopted  the  identical  language  in  their 
finding  18  (App.  24).  In  the  brief  which  counsel  for  the 
University  of  North  Carolina  addressed  to  the  trustees  in 
support  of  their  proposed  findings  they  used  substantially 
the  same  language.3 

The  University  of  North  Carolina  took  no  exception  to 
any  portion  of  the  trustees’  report,  but  on  the  contrary 
filed  a  motion  asking  the  court  to  ratify  and  confirm  the 
report.  In  that  motion  they  said  that  the  findings  were 
based  upon  careful  and  diligent  investigation  by  the  trus¬ 
tees  and  were,  “in  all  respects  worthy  of  ratification  and 
confirmation ”  by  the  court  (App.  57).  (Emphasis  sup¬ 
plied). 

It  was  not  until  appellee  had  finished  its  oral  argument 
to  the  court  and  it  had  become  apparent  to  appellants  that 
institutional  emphasis  on  the  teaching  of  art  and  art  appre¬ 
ciation  was  one  of  the  dominant  factors  in  a  proper  deter¬ 
mination  of  the  question  before  the  court  that  appellants 
sought  to  alter  the  record.  They  then  for  the  first  time;, 
came  forward  with  a  document  entitled  Exhibit  “A”  (App. 
130-132),  which  had  never  been  filed  with  the  court  nor 
served  on  appellee.  Curiously  enough,  this  document  is 
dated  and  sworn  to  on  August  1,  1947,  and  filed  August  4, 
1947,  or  approximately  nine  months  after  filing  of  the  trus- 

2  “A  total  of  66  different  students  were  enrolled  in  art  courses  during 
the  last  normal  year  before  the  war,  1940-1941,  and  many  of  these  stu¬ 
dents  took  more  than  one  art  course ,  the  total  number  of  registrations  in 
all  courses,  including  the  summer  school,  being  approximately  300”  (App. 
201).  (Emphasis  supplied) 

3  “In  the  year  1940-1941,  a  total  of  66  different  students  were  enroll* 
in  art  courses,  and  many  of  them  took  more  than  one  such  cours 
total  number  of  registrations  in  all  courses,  including  the  summer 
being  approximately  300”  (App.  201). 
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tees’  report,  which  the  court  was  then  considering,  and  al¬ 
most  two  months  after  the  court  decided  the  case.  This 
document  is  a  belated  effort  on  the  part  of  the  trustees  and 
the  University  of  North  Carolina  to  repudiate  the  facts  for 
which  the  University  of  North  Carolina  had  so  strongly 
contended  while  the  trustees  had  the  matter  under  con¬ 
sideration.  To  say  that  the  number  “66”  merely  repre¬ 
sents  an  average  arrived  at  by  “standard  procedure  used 
in  State  and  University  budgetary  procedures”  is  no 
credible  answer  to  the  statement  often  made  by  the  Uni¬ 
versity  of  North  Carolina  in  the  case  below  that : 

“The  student  registration  in  1940-1941  was  sixty-six 
students,  but  the  class  registrations  for  the  entire  year, 
including  the  summer  session,  were  approximately  300 
(App.  p.  196)  ”.* 

The  trustees,  now  state  that  the  explanation  contained  in 
Exhibit  “A”  was  made  to  the  trustees  at  the  time  of  the 
preparation  of  their  report  (App.  132,  133).  Evidently, 
the  trustees  elected  to  ignore  this  explanation,  and  in  this 
state  of  the  record  the  court  had  no  alternative  but  to 
reject  it 

In  any  event  the  number  of  students  enrolled  in  its  art 
courses  is  only  one  of  a  number  of  elements  not  necessarily 
decisive  of  the  question  before  the  court. 

A. 

The  Record  Shows  That  Rollins  College  is  a  Center  of 
Art  More  Important  in  Cultural  Influence  in  the  South 
than  is  the  University  of  North  Carolina. 

In  construing  the  will  involved  in  this  appeal  this  Court 
said: 

1  Statement  of  Robert  B.  House,  Chancellor  of  the  University  in  Chapel 
Hill  and  Vice  President  of  the  University  of  North  Carolina  (N.  C. 
Exhibit  III,  App.  p.  196).  See  also  statement  of  the  Acting  Head  of 
the  Art  Department  (App.  p.  198). 
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“The  dominant  idea  in  the  mind  of  the  testator  was 
the  cause  of  art  in  the  South.”  1 

Therefore,  in  an  effort  to  determine  which  institution 
would  serve  the  dominant  intention  of  the  testator  in  the 
most  effective  way  it  was  necessary  for  the  court  to  resort 
to  the  trustees’  report  to  ascertain  which  of  the  two  was 
traditionally  art  conscious,  which  had  made  the  most  prog¬ 
ress  in  the  past  and  which  was  most  likely  to  carry  the 
work  forward  in  the  future  with  a  genuine  and  sincere  pur¬ 
pose  to  the  end  that  it  would  be  of  the  most  benefit  to  the 
most  people.  The  findings  of  the  trustees  upon  this  point 
and  upon  which  the  court  based  its  findings  are  for  con¬ 
venience  set  forth  below. 


1 78  U.  S.  App.  D.  C.  155, 162;  138  Fed-  2d,  581. 
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COMPARISON  OF  ART  AT  ROLLINS  COLLEGE  AND 
THE  UNIVERSITY  OF  NORTH  CAROLINA 
AS  REPORTED  TO  THE  COURT  BY 
THE  TRUSTEES 


i  Rollins  College 
L 

Tlie  teaching  of  art  at  Rollins 
began  with  the  founding  of  the 
College  in  1885.  Continuously 
throughout  the  sixty  years  of  its 
existence  Rollins  College  has  not 
only  taught  art,  but  it  has  stead¬ 
ily  enlarged  this  department,  and 
has  fostered  the  cause  of  art 
until  now  its  exhibits  are  at¬ 
tended  by  people  from  all  over 
the  United  States  and  a  number 
of  the  foreign  countries.  The 
Art  Department  is  and  always 
has  been  one  of  the  leading  de¬ 
partments  of  the  College,  and 
ranks  sixth  in  importance  among 
the  twentv-one  departments  of 
the  College.  (F.  10  %  App.  34). 


University  of  North  Carolina 
L 

The  Art  Department  at  the 
University  of  North  Carolina  is 
a  comparatively  recent  addition 
and  is  still  in  the  stage  of  growth 
and  development. — Established 
in  1937.  (F.  20 »;  App.  24)  N.  C. 
Brief  to  Trustees,  p.  21.) 


n.  n. 

Rollins  College  has  established 
a  reputation  for  placing  em¬ 
phasis  on  the  arts — especially  in 
the  field  of  fine  arts,  music,  crea¬ 
tive  literature  and  dramatics. 

During  the  past  sixty  years 
Rollins  has  had  on  its  art  faculty 
many  famous  painters,  sculptors, 
illustrators,  interior  decorators 
and  art  educators,  many  of  whom 
won  national  recognition  for 
their  creative  work.  (F.  3,  App. 

32-33). 

3  All  references  are  to  findings  in  the  Trustees  Report,  App.  pp.  22-25,32-39. 
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Rollins  College 

JJL 

Sixty  percent  of  the  students 
in  Rollins  College  take  one  or 
more  art  courses  during  their 
College  career,  and  the  number 
of  students  majoring  in  art  com¬ 
pares  favorably  with  the  number 
of  students  majoring  in  any 
other  department  of  the  College. 
Large  numbers  of  persons  other 
than  students  have  and  are  tak¬ 
ing  adult  education  courses  in 
art  appreciation  and  are  partici¬ 
pating  regularly  in  the  exhibits. 
(F.  10,  App.  34). 


University  of  North  Carolina 

HL 

A  wide  variety  of  courses  are 
taught  in  the  several  schools  of 
the  University  of  North  paro- 
lina  in  Chapel  Hill,  including  be¬ 
tween  25  and  40  art  courses.  A 
total  of  66  different  students 
were  enrolled  in  art  courses  dur¬ 
ing  the  last  normal  year  before 
the  war,  1940-1941,  and  many  of 
these  students  took  more  than 
one  art  course,  the  total  number 
of  registrations  in  all  art  courses, 
including  the  summer  school,  be¬ 
ing  approximately  300.  The  art 
courses  offered  by  the  University 
proceed  from  elementary,  work 
through  the  M.  A.  degree  (F.  18, 
App.  24).  ] 
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1  Rollins  College 


University  of  North  Carolina 


IV.  IV. 

Thousands  of  visitors  yearly 
visit  Bollins  during  the  winter 
months  for  its  cultural  attrac¬ 
tions,  such  as  the  monthly  loan 
art  exhibits,  the  Bach  Music 
Festival,  chapel  services,  the 
Animated  Magazine,  adult  edu¬ 
cational  programs,  Inter- Ameri¬ 
can  Program,  Annie  Bussell 
Theatre  plays,  conferences,  lec¬ 
tures  and  institutes.  Some  of 
the  most  distinguished  residents 
of  Central  Florida  have  first 
come  to  Rollins  as  visitors. 

(B.  C.  F.  10) 1 

Some  of  the  other  artistic 
events  that  annually  draw  out¬ 
side  people  to  Bollins  College 
are:  more  than  6,000  annually 
attend  the  Animated  Magazine, 
more  than  1,000  the  Bach  Music 
Festival,  and  between  400  and 
500  visitors  attend  the  chapel 
service  each  Sunday  for  33  Sun¬ 
days  of  each  year.  These  people 
also  attend  the  other  Art  exhibits 
and  events.  (F.  10,  App.  35). 


1  The  Kress  Art  Exhibit  attracted  more  than  22,000  visitors  during  the 
two  days  this  Exhibit  was  on  display  at  Rollins  College  in  1937  (R.  C. 
Appl.  &  Report,  p.  5). 


15 


Rollins  College 

V. 

The  departmental  art  library 
at  Rollins  —  as  distinguished 
from  the  general  college  library 
which  also  contains  more  than 
1,200  volumes  devoted  to  art — 
consists  of  2,000  carefully  chosen 
volumes  and  5,000  mounted  pic¬ 
tures.  In  1927  Rollins  was  se¬ 
lected  as  one  of  twenty  colleges 
in  the  United  States  to  receive 
from  the  Carnegie  Corporation 
a  collection  of  reference  works 
on  art  and  reproductions  of  fa¬ 
mous  paintings  valued  at  $5,000. 
Another  gift  consisted  of  151 
photographs,  many  of  them 
25"  x  34"  in  size,  of  English 
scenes,  distributed  by  the  London 
Times  for  exhibition  throughout 
the  world.  (R.  C.  F.  14) 

All  of  the  facilities  of  the  de¬ 
partmental  art  library  are  open 
to  the  students  in  the  public 
schools  of  this  region,  as  well  as 
to  the  general  public.  A  trained 
artist-librarian  is  in  charge  of 
the  art  collection  and  books. 
(F.  14,  App.  37). 


University  of  North  Carolina 

v.  I 

The  art  collection  in  the  Uni¬ 
versity  Library  numbers  about 
5,000  volumes,  including  for  the 
most  part  a  complete  file  of  lead¬ 
ing  art  journals  and  a  collection 
of  about  2,000  mounted  photo¬ 
graphs  of  art  masterpieces  illus¬ 
trating  the  various  schools  of  art 
and  architecture.  Other  objects 
of  art  in  the  general  library  are 
portraits  of  distinguished  men, 
a  collection  of  Chinese  and 
Japanese  art  objects,  ivory  carv¬ 
ing  from  India,  and  several  Stat¬ 
ues  in  marble,  bronze  and  wbod. 
(F.  14,  App.  22). 

The  Library  Extension  De¬ 
partment,  which  is  one  of  the 
component  parts  of  the  Exten¬ 
sion  Division,  for  more  than  a 
quarter  of  a  century  has  spread 
the  news  by  print,  correspond¬ 
ence  and  voice  to  the  alumni  stu¬ 
dents  throughout  the  State,  as 
well  as  individuals  and  groups 
throughout  the  country,  thajt  the 
art  facilities  of  the  Library  are 
available  to  them  and  that  they 
may  borrow  by  mail  whatever 
the  Library  has  for  lending. 
Thousands  of  people  each  year 
take  advantage  of  this  oiler. 
(F.  16,  App.  23). 
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RoUins  College 
VL 

The  Morse  Gallery  of  Art 
erected  in  1942  overlooks  Lake 
Virginia  and  is  the  first  unit  of  a 
group  of  art  studios  and  allied 
buildings  in  the  new  Mediter¬ 
ranean  architecture.  This  gal¬ 
lery  contains  an  exhibition  room 
31'x45'  with  offices  and  projec¬ 
tion  lantern  for  instruction  pur¬ 
poses.  The  building  is  intended 
to  be  used  solely  for  student  and 
loan  exhibits,  and  not  for  the  per¬ 
manent  display  of  valuable 
works  of  art.  In  addition  to  con¬ 
stant  use  for  instruction  pur¬ 
poses,  during  the  past  three 
years  over  forty  loan  exhibits, 
three  by  foreign  governments, 
have  been  shown  in  the  Morse 
Gallery  of  Art,  and  have  been 
visited  by  thousands  of  people 
from  all  over  the  country.  In 
addition  to  the  Morse  Gallery  of 
Art,  Rollins  has  two  connected 
buildings,  housing  a  modem  spe¬ 
cial  art  library,  lecture  and  ex¬ 
hibition  studio,  painting  studio, 
two  sculpture  studios,  a  design 
studio,  photographic  studio,  com¬ 
mercial  art  studio,  history  of  art 
classroom,  conference  room  and 
director’s,  office.  (F.  14,  App. 
37-38). 

Rollins  has  already  acquired  a 
collection  of  more  than  250  paint¬ 
ings  and  other  art  objects,  some 
of  which  are  “old  masters” 
worthy  of  display  in  any  mu¬ 
seum. 

The  new  “French  House”  is 
of  ancient  Provencal  Mediter- 


University  of  North  Carolina 
VL 

The  Art  Department  of  the 
University  is  housed  in  a  sepa¬ 
rate  building  which  includes,  in 
addition  to  classroom  facilities,  a 
small  art  gallery  known  as  the 
Person  Art  Gallery,  and  a  spe¬ 
cial  art  library.  The  art  refer¬ 
ence  library  contains  about  1,200 
books  on  art,  about  12,000  photo¬ 
graphs  of  art  and  about  5,000 
lantern  slides,  all  of  which  are 
used  in  the  art  history  lectures 
and  loaned  to  other  schools  and 
colleges  throughout  the  State. 
(N.  C.  F.  19) 

Art  courses  are  taught  at  the 
summer  school  of  the  University 
of  North  Carolina  in  Chapel 
Hill,  thereby  making  the  art  fa¬ 
cilities  of  the  University  avail¬ 
able  to  the  students  the  year 
round.  (F.  21,  App.  24-25 )\ 


1  But  N.  C.’s  Ex.  A  shows  no  art  course  in  2d  summer  session  (App.  131). 
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Rollins  College  University  of  North  Carolina 

ranean  architecture  and  contains 
a  valuable  and  useful  collection 
of  paintings,  prints,  mosaics,  and 
objects  of  French  art  available 
to  art  students.  ' 

The  Casa  Iberia  is  the  Inter- 
American  Center  of  Rollins.  It 
is  Spanish-Mediterranean  in  de¬ 
sign,  furnished  with  Spanish  an¬ 
tiques  and  paintings  and  holds 
frequent  exhibitions  of  Spanish 
and  Latin- American  Art  in  a 

special  exhibition  gallery.  (F.  14,  I 

App.  37-38). 
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i  Rollins  College 

YH. 

Rollins  has  sponsored  more 
than  one  art  exhibition  at  the 
same  time,  and  there  have  been 
times  when  the  gallery  space  for 
displaying  loan  exhibits  was 
wholly  inadequate.  At  times,  the 
hotels,  clubs,  churches  and  even 
vacant  store  buildings  in  the 
community  have  been  used  for 
art  exhibitions.  A  short  time 
before  the  outbreak  of  World 
War  H,  a  group  of  Rollins  in¬ 
structors,  alumni  and  advanced 
students  of  art  maintained  a 
small  exhibition  and  sales  gallery 
displaying  their  own  works  on 
the  main  business  street  of  Win¬ 
ter  Park.  (F.  15,  App.  38-39). 


University  of  North  Carolina 

vil 

The  Extension  Division,  in  co¬ 
operation  with  the  Art  Depart¬ 
ment  of  The  Woman’s  College  of 
the  University,  also  sponsors  an 
annual  art  contest  for  the  public 
schools  of  North  Carolina. 
Awards  are  made  for  the  best 
creations  in  the  various  fields  of 
artistic  endeavor  and  selected 
works  thereafter  are  exhibited 
throughout  the  State.  The  Per¬ 
son  Art  Gallery,  which  houses 
the  Art  Department,  also  spon¬ 
sors  the  annual  exhibition  of 
North  Carolina  artists  through 
the  medium  of  the  Extension  Di¬ 
vision.  (F.  16,  App.  23). 


!  In  addition  to  the  foregoing  the  trustees  found  that 
"Winter  Park,  the  site  of  Rollins  College,  is  a  rapidly 
growing  community  with  about  5,000  permanent  residents 
and  is  located  at  almost  the  exact  geographical  center 
of  Florida.  Merged  with  Winter  Park,  and  with  it  in  real¬ 
ity  one  community,  is  the  City  of  Orlando,  which  presently 
lias  in  excess  of  50,000  permanent  residents.  In  the  light 
of  these  facts  reported  by  the  trustees,  the  Court  was 
amply  justified  in,  if,  indeed  it  was  not  compelled  to,  con¬ 
clude  that  Rollins  College  presently  is,  and  in  the  future 
will  continue  to  be  a  cultural  influence  in  the  field  of  art 
in  the  South  more  important  than  the  University  of  North 
Carolina. 
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The  Court’s  Decision  Was  Properly  Based  on  the  Finding 
That  Had  Testator  Foreseen  That  Duke  University 
Would  Decline  the  Bequest,  He  Would  Have  Selected 
Rollins  College  and  Not  The  University  of  North 
Carolina. 

Evidence  in  support  of  this  conclusion  is  found  in  the 
affidavits  of  testator’s  intimate  friends  and  relatives  (App. 
227-231),  and  in  his  letter  to  Dr.  Few  of  Duke  University 
dated  May  10,  1937  (App.  185).  If  Rollins  College  was 
not  testator’s  second  choice  the  language  which  testator 
employed  in  his  letter  to  Dr.  Few  is  meaningless.  In  tha[t 
letter  he  said  (App.  185) : 

“After  going  through  a  list  of  colleges  in  Southern 
States  •  •  •  my  choice  narrowed  down  to  Rollins  Col¬ 
lege  and  Duke  University.  Until  my  last  visit  to 
Duke  I  was  in  favor  of  Rollins  •  *  •” 


This  decision  to  select  Rollins  College  was  reached  by 
the  testator  before  his  visit  to  Duke  University  and  with 
full  knowledge  that  Duke  was  a  heavily  endowed  institu¬ 
tion  and  that  his  selection  of  Duke  would  meet  with  full 
approval  by  his  trustee,  Olds,  who  had,  as  early  as  1934, 
informed  him  that  Duke  was  financially  the  most  heavily 
endowed  institution  in  that  part  of  the  country  (App.  157  i. 
The  explanation  for  the  displacement  of  Rollins  College 
by  Duke  was  given  by  this  Court  in  its  prior  opinion  in 
this  case  when,  in  appraising  Dr.  Few’s  efforts  to  obtain 
the  museum  for  Duke,  it  said: 

“He  expressed  a  heartfelt  common  interest  with  tlie 
testator  in  the  Cause  of  Art  in  the  South.  While 
engaged  in  these  blandishments  Few  attempted — for 
what  reason  does  not  clearly  appear — to  persuade  the 
testator  to  make  an  inter  vivos  gift  or  a  direct  bequest 
to  Duke  University  instead  of  providing  for  adminis¬ 
tration  of  his  estate  in  trust  as  he  had  done  in  his 
1936  wilL”  (Noel  v.  Olds ,  78  U.  S.  App.  D.  C.  155, 
•157-158,  138  F.  2d  581,  583-584).  (Emphasis  sup¬ 
plied) 
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Appellants  attempt  to  make  capital  of  the  statement  by 
testator  to  Dr.  Few  in  speaking  of  Rollins  College  that: 
“but  the  endowment  is  small  and  President  Holt  is  not 
immortal”  (App.  185).  They  appear,  also,  to  derive  some 
degree  of  comfort  from  the  statement  by  testator,  in  his 
letter  December  15, 1946,  to  the  University  of  North  Caro¬ 
lina  that : 

“I  have  received  a  most  gracious  reply  from  Rollins 
College  and  there  is  but  one  objection  that  Rollins  is 
a  college  and  not  a  university,  though  under  an  able 
and  enterprising  president”  (App.  179-180.) 

The  contentions  of  appellants  founded  on  these  state¬ 
ments  are  completely  refuted  by  the  facts  as  found  by  the 
trustees  and  adopted  by  the  court.  ,  Testator  knew  that 
Rollins  was  a  college  and  yet  he  had  constant  contacts  with 
its  authorities  from  the  latter  part  of  December  1936, 
through  March  of  1937,  all  of  which  occurred  after  his 
letter  to  the  University  of  North  Carolina,  from  which  the 
above  quotation  is  taken.  From  the  date  of  his  first  contact 
with  Rollins  College  until  the  date  of  his  visit  to  Duke — 
May  1937 — testator  had  over  four  months  to  consider 
whether,  as  is  now  asserted,  the  fact  that  Rollins  was  a 
college  with  a  smaller  endowment  was  a  conclusive  objec¬ 
tion.  It  is  inconceivable  that  testator,  being  as  endowment 
conscious  as  his  trustees  now  say  he  was,  would  as  he 
stated  in  his  letter  of  May  10,  1937,  have  made  Rollins 
College  his  first  choice  up  until  the  very  time  of  his  visit 
to  Duke  without  first  satisfying  himself  that  Rollins 1  en¬ 
dowment  was  sufficient  for  his  purposes. 

j 

In  arriving  at  the  proper  determination  for  the  location 
of  the  museum,  it  was  necessary  for  the  court  to  determine 
what  the  testator  would  have  desired  had  he  been  aware 
that  Duke  University  would  decline.  This  is  a  proper 
function  of  the  court  in  the  application  of  the  doctrine 
of  cy  pres.  As  stated  in  3  Scott,  Law  of  Trusts : 

“Sec.  399.  Where  property  is  given  in  trust  for  a 
particular  charitable  purpose,  the  trust  will  not  ordi- 
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narily  fail,  even  though  it  is  impossible  to  cany  out 
the  particular  purpose.  In  such  a  case  the  court  will 
ordinarily  direct  that  the  property  be  applied  to  a 
similar  charitable  purpose.  The  theory  is  that  the 
testator  would  have  desired  that  the  property  be  so 
applied  if  he  had  realized  that  it  would  be  impossible 
to  carry  out  the  particular  purpose.  The  theory  is  thajt 
although  the  testator  intended  that  the  property 
should  be  applied  to  the  particular  charitable  purpose 
named  by  him,  yet  he  had  a  more  general  intention  to 
devote  the  property  to  charitable  purposes.  The  set¬ 
tlor  would  presumably  have  desired  that  the  property 
should  be  applied  to  purposes  as  nearly  as  may  be 
like  the  purposes  stated  by  him,  rather  than  that  th]e 
trust  should  fail  altogether. 

The  principle  under  which  the  Courts  thus  attempt 
to  save  a  charitable  trust  from  failure  by  carrying  out 
the  more  general  purpose  of  the  testator  and  carrying 
out  approximately,  although  not  exactly,  his  more  sp€i- 
cific  intent,  is  called  the  doctrine  of  cy  pres.” 

“Sec.  399.2-.  •  •  •  Indeed,  it  is  ordinarily  true  that 
the  testator  does  not  contemplate  the  possible  failure 
of  his  particular  purpose,  and  all  that  the  court  can  do 
is  to  make  a  guess  not  as  to  what  he  intended  but  as 
to  what  he  would  have  intended  if  he  had  thought  abor  t 
the  matter.  ’  ’ 


The  same  principle  is  stated  in  the  Restatement  of  the 
Law  of  Trusts,  Sec.  399,  com.  c : 

“Framing  a  scheme.  Under  the  circumstances  stated 
in  this  Section  the  court  will  direct  the  framing  of  a 
scheme  to  apply  the  trust  property  for  some  charitable 
purpose  falling  within  the  general  charitable  intention 
of  the  settlor,  and  as  nearly  as  may  be  in  accordance 
with  the  particular  purpose  of  the  settlor.  In  framing 
a  scheme  the  court  will  consider  evidence  as  to  what 
would  probably  have  been  the  wish  of  the  settlor  (ft 
the  time  he  created  the  trust  if  he  had  realized  theft 
the  particular  purpose  could  not  be  carried  out.  The 
Court  will  consider  not  only  the  language  of  the 
trust  instrument,  but  also  such  circumstances  as  indi¬ 
cate  what  would  have  been  the  probable  desires  of  the 


settlor,  such  as  the  character  of  the  charitable  gifts 
previously  made  by  him,  the  charities  in  which  he  had 
expressed  an  interest,  his  religions  affiliations,  his 
views  on  social,  economic  and  political  questions,  and 
the  like/’  (Emphasis  supplied) 

n 

To  Designate  the  University  of  North  Carolina  As  a  Site 
For  the  Museum  Would  Not  Carry  Out  the  Spirit  of 
Testator’s  Intentions  But  on  the  Contrary  Would  Do 
Violence  to  His  Wishes. 

Appellants  contend  that  since  there  are  many  points  of 
similarity  between  Duke  University  and  the  University  of 
North  Carolina,  such  as  size,  location,  number  of  pro¬ 
fessors  and  students  and  financial  strength,  a  proper  appli¬ 
cation  of  the  cy  pres  doctrine  requires  that  the  museum  be 
placed  at  the  University  of  North  Carolina.  This  con¬ 
tention  overlooks  two  very  important  considerations : 
1)  The  dominant  idea  of  testator  was  the  advancement 
of  the  cause  of  art  in  the  South ;  not  to  benefit  a  particular 
institution  ( Noel  v.  Olds,  78  U.  S.  App.  D.  C.  155, 162,  138 
F.  2d  581,  588)  and,  2)  Testator  did  not  want  North  Caro¬ 
lina  to  have  the  museum. 

1)  The  importance  of  locating  the  art  museum  at  an  in¬ 
stitution  where  the  study  and  appreciation  of  art  by  stu¬ 
dents  and  the  public  alike  have  historically  been  predomi¬ 
nant  and  are  likely  to  continue  so,  transcends  all  other 
considerations.  The  lower  court  found  that  Rollins  Col¬ 
lege  is  much  more  of  an  art  center  than  the  University  of 
North  Carolina  and  from  that  standpoint  the  bequest  con¬ 
tained  in  the  will  of  the  testator  would  find  a  much  more 
fitting  resting  place  at  Rollins  College  than  it  would  at  the 
University  of  North  Carolina,  where  the  Art  Department 
is  purely  minor  and  almost  incidental.  This  finding  was 
entirely  justified  on  the  basis  of  the  trustees’  investigation 
and  their  report  to  the  court  (See  pp.  11-18  supra). 
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2)  The  court  below  concluded  that: 

“To  build  the  Art  Memorial  on  the  campus  of  the 
University  of  North  Carolina  not  only  would  not  carry 
out  the  spirit  of  the  testator's  intentions  as  expressed 
in  his  will  and  as  expressed  to  the  trustees  by  other 
means,  but  would  lead  to  a  result  which  the  testator 
intended  to  exclude"  (App.  123). 

This  conclusion  is  the  only  logical  one  which  could  have 
been  drawn  from  the  evidence  and  the  facts  as  found  by 
the  trustees  and  adopted  by  the  court.  There  are  the 
affidavits  of  people  to  whom  he  stated  either  that  he  had 
eliminated  the  University  of  North  Carolina  from  consid¬ 
eration  or  that  he  was"  considering  only  Duke  University 
and  Rollins  College  (App.  227-237).  Then  there  is  the 
expression  of  the  intentions  of  the  testator  through  his 
actions.  He  did  not  even  reply  to  the  letter  of  Glen  Havdon, 
Chairman.  Committee  on  Fine  Arts  at  the  University  of 
North  Carolina,  January  14,  1937,  which  asked  him  to 
supply  a  catalogue  or  a  descriptive  list  of  his  collection 
and  to  give  them  some  information  on  the  size  and  nature 
of  the  building  and  endowment  that  he  had  in  mind  (App. 
182).  The  record  indicates  that  the  testator's  art  collection 
was  most  limited  in  extent  (Apps.'  Trustees'  brief  p.  24). 
It  is,  therefore,  not  unreasonable  to  assume  that  testator 
concluded  that  the  officials  of  the  University  of  North 
Carolina  wanted  to  look  the  gift  horse  in  the  teeth  before 
they  undertook  to  commit  that  institution.  Whether  this 
conclusion  was  justified  or  not,  the  request  apparently 
offended  him. 

The  evidence  is  and  the  trustees  found  that  testator 
visited  Duke  in  early  May,  1937.  The  University  of  North 
Carolina  is  only  eight  miles  from  Duke,  but  testator,  while 
at  Duke,  did  not  take  the  trouble  to  visit  North  Carolina. 
At  no  time  did  he  ever  have  personal  contacts  with  any 
official  of  that  institution  regarding  his  museum  and  there 
were  no  communications  whatsoever  between  them  afteif 
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January  14,  1937,  the  date  of  the  Haydon  letter,  above 
referred  to  (App.  17).  Appellants  undertake  to  excuse 
this  attitude  on  the  part  of  testator  toward  the  University 
of  North  Carolina  by  the  simple  expedient  of  saying  that 
because  of  his  infirmities  he  was  unable  to  visit  North 
Carolina.  There  is  nothing  in  the  record  to  justify  such 
conclusion.  Finally,  and  most  important,  there  is  the 
statement  of  May  10,  1937,  in  testator’s  own  handwriting: 

“For  some  years  I  have  contemplated  leaving  after 
my  death  all  the  pictures,  statues,  my  collection  of 
autography,  etc.,  to  some  Southern  college  with  a 
number  of  family  portraits  in  a  gallery  containing 
my  tomb.  After  going  through  a  list  of  colleges  in 
Southern  States  (my  birth  place),  my  choice  narrowed 
down  to  Rollins  College  and  Duke  University  *  * 
(App.  185). 

If  there  was  no  other  evidence  in  the  record  pertaining 
to  testator’s  feelings  toward  North  Carolina,  this  letter, 
standing  alone,  was  sufficient  to  furnish  an  adequate  guide 
for  the  court  in  making  its  findings  and  conclusions. 

Appellants  contend  that  the  statements  made  by  testator 
to  his  housekeeper,  his  intimate  friends  and  others  and  the 
statements  contained  in  his  letter  of  May  10, 1937,  have  no 
bearing  on  the  decision  in  this  case  as  they  are  irrelevant 
to  a  proper  determination  of  the  issues  under  consideration. 
Yet  they,  inconsistently  enough,  base  their  whole  case  upon 
the  asserted  knowledge  concerning  the  spirit  of  testator’s 
intentions,  which  the  trustee,  Olds,  gained  from  oral  state¬ 
ments  made  to  him  by  the  testator  prior  to  the  execution 
of  either  of  his  wills. 

Appellants  place  great  reliance  upon  the  language  of 
this  Court  in  support  of  their  position  that  the  University 
of  North  Carolina  should  have  been  selected  in  place  of 
Duke  University  (Noel  v.  Olds,  78  U.  S.  App.  D.  C.  155, 
162,  138  F  2d  581,  588) 
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“He  intended  that  the  seat  of  his  enterprise  should 
be  a  university”.  I 

Aside  from  the  fact  that  this  is  pure  obiter  because  the 
issue  was  not  then  before  this  court,  it  is  respectfully  sub¬ 
mitted  that  there  is  no  language  in  the  will  and  nothing  in 
the  record  to  support  the  proposition  that  the  testator  in¬ 
tended  that  the  seat  of  his  enterprise  must  be  a  university 
(Trustees’  Brief  p.  20).  On  the  contrary,  the  trustees  and 
testator  appear  to  have  used  the  words  “college  and  uni¬ 
versity”  interchangeably,  for  in  the  Olds  affidavit  the 
statements  are  made : 

“The  two  things  that  were  paramount  in  his  (testa¬ 
tor’s)  mind  were  the  selection  of  a  university  whose 
financial  endowments  would  insure  the  permanence  of 
the  projected  museum  and  the  selection  of  a  location 
which  would  not  be  likely  to  decline  as  a  center  of 
culture.”  (App.  159) 


“After  canvassing  the  available  universities  in  the 
South  •  #  •  he  executed  his  May  4,  1936,  will,  wherein 
Duke  University,  the  University  of  North  Carolina 
and  Rollins  College  were  mentioned  *  •  •”  (App.  157) J 

In  testator’s  letter  of  May  10,  1937  he  said  (App.  185) :  j 

“After  going  through  a  list  of  colleges  in  Southern 
States,  •  •  •  my  choice  narrowed  down  to  Rollins 
College  and  Duke  University.” 

In  his  letter  to  Rollins  College  testator  stated  (App.  170)!: 


“I  am  the  owner  of  some  valuable  paintings,  and 
statuaries  and  have  thought  of  building  a  gallery  in 
connection  with  some  Southern  college  or  university  ”. 
(Emphasis  supplied) 

In  the  same  affidavit  the  trustee,  Olds,  stated: 

“After  the  execution  of  that  will  (1936)  he  urged 
him  to  make  more  definite  plans  for  the  building  and 
endowing  of  the  art  gallery  and  to  designate  the 
University  to  be  used  as  the  instrument  through  which 
to  effect  his  charitable  purposes.  (Emphasis  sup¬ 
plied) 
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“In  December  1936,  he  wrote  the  following  identical 
letters  to  Duke  University,  the  University  of  North 
Carolina  and  Rollins  College”  (App.  158). 

Intent  of  the  testator  that  the  seat  of  his  museum  tech¬ 
nically  must  be  a  university  cannot  be  reconciled  with  the 
facts.  After  his  trustees  urged  him  to  select  a  university, 
he  wrote  to  Rollins  College,  had  interviews  with  its  officials, 
visited  the  campus  of  the  institution  and  before  his  visit 
to  Duke,  selected  it  as  his  first  choice.  That,  because  he 
in  fact  selected  a  university  in  his  last  will,  the  testator 
-  must  be  deemed  to  have  wanted  only  a  university  as  the 
seat  of  his  enterprise,  involves  an  obvious  non  sequitur. 

.  It  is  just  as  logical  to  conclude  that  he  named  Duke  Uni¬ 
versity  because  of  his  great  admiration  for  its  President, 
Dr.  Few,  or  because  of  the  prowess  of  its  athletic  teams, 
and  there  is  nothing  in  his  letter  to  Dr.  Few  (App.  185) 
to  indicate  otherwise.  The  only  statement  testator  made 
on  this  point  is: 

“I  was  so  favorably  impressed  during  my  recent 
visit  to  Durham  that  I  have  decided  on  Duke.” 
but  he  does  not  say  whether  he  was  impressed  by  Duke, 
as  a  university,  by  Dr.  Few’s  personality,  by  the  uniform 
system  of  architecture  of  its  buildings  or  by  any  other 
of  the  myriad  considerations  that  might  have  influenced 
him.  In  this  connection  it  is  important  to  note  that  in 
testator’s  letters  to  both  Rollins  College  and  Duke  Uni¬ 
versity,  he  stated  that  the  style  of  architecture  of  his 
proposed  building  was  to  be  in  keeping  with  other  build¬ 
ings,  but  in  his  letter  to  the  University  of  North  Carolina 
he  omitted  any  reference  to  the  style,  of  architecture  being 
in  keeping  with  other  buildings.  The  style  of  architecture 
of  Duke  and  at  Rollins  College  is  uniform,  not  so  at  North 
Carolina  (App.  178-179). 

If,  as  the  trustees  now  contend,  it  was  a  condition  prece¬ 
dent  to  the  location  of  the  museum  that  the  institution 
must  be  a  university  with  a  large  endowment  fund,  the 


extensive  investigation  which  the  trustees  made  of  Rollins 
College,  as  detailed  in  their  brief  at  pages  6-9,  appears  to 
.  have  been  wholly  unnecessary  for  most  certainly  they  could 
not  have  approached  that  investigation  with  an  open  mind. 
During  his  lifetime  testator  knew,  and  before  they  started 
their  investigation  the  trustees  knew  the  facts  which  they 
now  say  militate  against  Rollins  College,  namely:  It  is  not, 
technically  a  university  and  its  endowment  is  small  by 
comparison  with  Duke  University  and  the  University  of 
North  Carolina,  which  latter  institution  is  a  ward  of  the 
state  legislature. 

Possibly  they  regarded  the  statement  of  this  Court  as 
obiter  and  found  confirmation  for  that  view  in  the  failure 
of  this  Court  upon  the  second  appeal  (Noel  v.  Olds,  80  U.  S. 
App.  D.  C.  63,  149  F.  2d  13)  to  upset  the  judgment  of 
Bailey,  J.  entered  upon  this  Court’s  mandate  and  directing 
specifically  investigation  and  report  of  the  facts  with  re¬ 
spect  to  Rollins  College  and  the  University  of  North  Caro¬ 
lina.  Certainly  in  other  aspects  they  now  attach  importance 
to  this  Court’s  affirmance  of  the  judgment  entered  by 
Judge  Bailey  (Trustees’  Br.  p.  22). 

The  fact  of  the  matter  is  that  although  the  trustees’ 
findings  of  fact  with  respect  to  art  development  and  ap¬ 
preciation  at  Rollins  College  portend  a  great  future  for 
an  art  museum  such  as  contemplated  by  the  testator,  they 
became  so  impressed  with  the  size  and  financial  backing 
of  the  University  of  North  Carolina  that  they  completely 
lost  sight  of  the  most  important  item  necessary  to  carry 
out  the  spirit  of  testator’s  intentions.  This  fact  is  made 
evident  by  the  attempt  of  the  trustees  to  impress  this  j 
Court  with  the  weight  to  be  given  their  decision,  wherein 
they  list,  on  pages  11  and  12  of  their  brief,  a  group  of 
financiers,  who,  they  say,  concurred  in  their  conclusions. 
Incidentally,  there  is  nothing  in  the  record  to  justify  this 
insertion  in  the  brief.  It  is  significant  that  the  trustees 
did  not  find  that  Rollins  College  was  financially  disqualified 
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from  receiving  the  museum,  but  their  decision  was  based 
solely  upon  the  conclusion  that  the  University  of  North 
Carolina  was  financially  the  stronger  of  the  two  institu¬ 
tions. 

Appellants  contend  that  to  name  Rollins  College  as  a 
site  for  the  museum  would  be  to  make  a  new  will  for  the 
testator,  but  to  name  the  University  of  North  Carolina 
would  carry  out  the  spirit  of  testator’s  intentions. 

The  basis  for  this  argument  is  not  made  clear  and  to 
adopt  it  one  must  completely  ignore  the  fact  that  testator 
did  not  want  the  University  of  North  Carolina  to  partici¬ 
pate  in  his  benefactions.  The  trustee,  Olds,  reports  in  his 
affidavit  (App.  157),  that  although  testator  was  a  graduate 
of  Vanderbilt  University,  he  stated  that  he  did  not  want 
to  erect  the  gallery  in  Nashville,  or  in  the  state  of  Tennes¬ 
see,  and  that  he  assigned  four  reasons  for  the  statement. 
As  an  illustration  of  the  fallacy  of  appellants’  arguments, 
wherein  they  set  forth  seven  considerations  to  be  taken 
into  account  in  selecting  the  University  of  North  Carolina 
over  Rollins  College  (N.  C.  Br.  16-17),  assume  that  Vander¬ 
bilt  was  the  only  institution  in  the  South  having  qualifica¬ 
tions  similar  to  Duke  University,  who  would  be  bold  enough 
to  say  that  a  proper  applicatoin  of  the  cy  pres  rule  would 
require  the  designation  of  Vanderbilt  in  the  place  of  Duke 
University. 

Appellants  contend  that  the  court  below  erred  because 
it  did  not  examine  the  suitcase  of  evidence  which  the 
trustees  brought  to  court  on  the  morning  of  the  hearing. 
The  trustees  had  spent  two  years  in  making  an  intensive 
and  exhaustive  investigation  of  the  two  institutions  and 
had  filed  a  42  page  report  containing  their  findings  of  fact 
and  conclusions.  In  these  circumstances  the  court  had  a 
right  to  assume  that  the  trustees  had  reported,  “all  of  the 
facts  deemed  by  said  trustees  to  be  pertinent  to  a  deter¬ 
mination  by  the  court  •  *  It  is  a  most  unreasonable 
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contention  to  say  that  before  making  its  decision,  the 
court  should  have  examined  the  mass  of  evidence  which  it 
took  the  trustees  two  years  to  digest,  and  particularly  so 
since  the  court  accepted  the  trustees’  findings  in  toto. 
Appellants  complain  that  the  court  rejected  the  most  im¬ 
portant  findings  of  the  trustees  and  failed  to  include  the 
findings  favorable  to  the  University  of  North  Carolina. 
The  fact  is  that  the  court  did  not  reject  the  findings  of 
the  trustees  but  stated  that: 

“The  Court  is  going  to  accept  all  of  the  findings 
of  fact  made  by  the  trustees  (App.  117).” 

What  the  court  actually  did  was  to  eliminate  a  number 
of  the  findings  in  the  trustees’  report  which  it  was  con¬ 
tended  supported  the  conclusions  of  the  trustees,  but  which 
the  court  felt  were  not  pertinent  to  its  decision.  It  is 
neither  necessary  nor  desirable  that  a  court  make  findings 
supporting  the  contentions  of  all  of  the  contestants  in  a 
case  and  the  failure  to  do  so  does  not  make  the  Court’s 
findings  inadequate  or  suggest  that  the  contentions  were 
not  understood  by  the  Court.1 

In  a  final  attempt  to  discredit  the  judgment  of  the  court 
below  it  is  suggested  that  the  court  did  not  give  adequate 
consideration  to  the  report  of  the  trustees  in  arriving  at 
its  decision.  Appellants,  the  trustees,  make  the  following 
statement  (Br.  p.  15). 

“This  motion  came  on  before  Mr.  Justice  Holtzoff, 
who  had  not  previously  had  any  contact  with  the  case, 
at  2  p.  m.,  on  June  17,  1947,  and  the  proceedings  are 


1  Schilling  V.  Schzvitser-Cummms  Co.,  79  U.  S.  App.  D.  C.  20,  22,  142 
F.  2d  82. 

“While  counsel  may  be  disappointed  that  findings  do  not  discuss  propo¬ 
sitions  sincerely  contended  for,  that,  alone  does  not  make  them  inade¬ 
quate  or  suggest  that  such  propositions  were  not  understood"  by  the  court. 
A  decision,  as  between  two  contestants,  necessarily  rejects  contentions 
made  by  one  or  the  other.” 

“Certainly,  we  should  not  require  or  encourage  trial  judges,  in  prepar¬ 
ing  findings,  to  assert  the  negative  of  each  rejected  contention  as  well  as 
the  affirmative  of  those  which  they  find  to  be  correct.” 
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reported  in  the  Appendix  at  pages  61  to  115.  The 
'  hearing  consisted  of  an  oral  argument  by  Honorable 
Homer  Cummings  and  Mr.  J.  Edward  Burroughs, 
•  counsel  for  appellant  (appellee)  Rollins  College.  Coun¬ 
sel  for  The  University  of  North  Carolina  followed 
with  a  short  oral  presentation,  and  the  hearing  was 
adjourned  by  the  court  at  3 :30  p.  m.  The  next  morn¬ 
ing,  counsel  for  appellant  was  permitted  to  make  a 
short  oral  argument  on  behalf  of  the  trustees.  Imme¬ 
diately  upon  the  conclusion  of  the  argument,  the  court 
rendered  its  opinion  from  the  bench.”  (Emphasis 
supplied.) 

The  fact  is  that  on  the  afternoon  of  June  17,  counsel 
for  the  University  of  North  Carolina  made  his  argument 
which  consumed  8*4  pages  of  the  record  (App.  85-94)  and 
when  he  had  concluded,  counsel  for  the  trustees  began  his 
argument.  The  following  day  counsel  for  the  trustees  con¬ 
cluded  his  argument,  which  consumed  14  pages  of  the  rec¬ 
ord  (App.  94-110).  This  should  refute  any  contention  that 
counsel  for  the  trustees  was  permitted  to  make  only  a  short 
oral  argument.  At  the  conclusion  of  all  of  the  arguments 
the  court,  after  an  overnight  study  of  the  trustees’  report, 
which  we  repeat  again,  the  court  had  a  right  to  assume 
was  complete  in  all  respects,  announced  his  decision. 

The  contention  that  the  University  of  North  Carolina 
was  testator’s  second  choice  under  his  will  of  May  1,  1936, 
and  remained  so  until  the  execution  of  his  will  of  November 
10,  1938,  at  which  time  he  eliminated  both  the  University 
of  North  Carolina  and  Rollins  College,  is  without  merit 
because  it  ignores  intervening  events.  Testator  was  urged 
by  his  trustees  to  name  one  institution  alone  and  not  to 
leave  the  selection  to  the  trustees  (App.  158).  There¬ 
upon,  he  set  about  to  find  the  institution  he  wanted  to 
receive  the  gift.  The  exact  time  that  the  trustee,  01d3, 
urged  testator  to  change  his  will  is  not  known  but  the 
record  does  disclose  that  in  December  of  1936  he  wrote 
to  Duke,  North  Carolina  and  Rollins  as  a  preliminary 
step  in  determining  which  institution  he  would  select.  He 
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visited  Rollins  College  in  February  of  1937,  at  which  time 
or  shortly  thereafter,  he  decided  upon  Rollins  as  his  first 
choice  (App.  185).  He  visited  Duke  in  May  1937  and 
decided  to  name  Duke  as  his  first  choice.  Naturally  the 
mechanics  of  working  out  the  details  required  some  time. 
But,  having  selected  Duke  as  his  first  choice  in  the  1936 
will  and  having  received  oral  and  written  assurances  that 
Duke  would  accept  the  duties  and  responsibilities,  there 
was  no  reason  for  him  to  hasten  to  change  his  will  until 
he  knew  the  exact  terms  he  wanted  incorporated  in  a 
subsequent  will.  Had  he  died  at  any  time  after  the  1936 
will  and  prior  to  the  execution  of  his  will  of  1938,  Duke 
University  would  have  been  entitled  to  receive  the  museum, 
which  was  as  testator  wanted  it. 

Appellants  attempt  to  make  much  of  the  statement  by 
this  Court  that, 

4  ‘  Actual  beneficiaries  of  the  trust  were  intended  to 
be  students  and  other  members  of  the  public  through¬ 
out  the  South,  interested  in  art,  who  should  use  the 
building.”  | 

They  call  attention  to  the  fact  that  a  large  percentage  of 
the  students  at  Rollins  College,  in  one  year,  came  from 
Northern  and  Western  states,  the  District  of  Columbia 
and  foreign  countries,  and  that  its  visitors  are  primarily 
Northern  tourists,  whereas,  North  Carolina  is  a  typical 
Southern  University  (Trustees’  Br.  40,  N.  C.  Br.  27).  If  I 
these  facts  were  justified  by  the  record  there  is  still  no 
basis  for  the  conclusion, 

“It  is  important,  therefore,  to  inquire,  as  the  trustee^ 
did,  whether  the  students  and  visitors  who  would  enjoy 
the  benefaction  if  placed  at  the  University  of  North 
Carolina  or  Rollins  College,  were  mainly  and  primarily 
Southern  people.”  (N.  C.  Br.  p.  27)  (Emphasis  sup¬ 
plied) 

This  assertion  confuses  the  “cause  of  art  in  the  South’ 
with  art  for  Southerners.  Surely  this  court  did  not  mean 
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to  say  testator  intended  that  the  people  who  would  benefit 
from  his  trust  were  to  be  mainly  and  primarily  Southern¬ 
ers.  It  is  more  logical  to  conclude,  as  we  think  this  Court 
did,  that  what  was  intended  was  that  the  people  to  benefit 
were  students  and  the  public  throughout  the  South  and 
not  from  the  South  and  regardless  of  whether  they  be 
native  bora,  permanent  residents,  part  time  residents,  vis¬ 
itors,  ‘ * rebels ’ ’  or  “yankees”. 

The  affidavit  of  the  trustee,  Olds,  in  referring  to  his 
conversation  with  the  testator  regarding  the  proposed 
museum,  says, 

“He  was  well  aware  of  the  lack  of  such  facilities 
in  the  South  and  stated  that  there  was  a  great  need 
for  an  outstanding  art  center  in  that  section  of  the 
country”  (App.  157). 

The  trustees  state  (Br.  26-28)  that  there  were  numerous 
factors  which  they  deemed  pertinent  to  a  proper  decision 
in  this  case — many  of  which  they  did  not  include  in  their 
report.  Among  those  factors  are  the  statements  that  the 
valuable  art  collection  included  in  the  John  Motley  More- 
head  Foundation  ultimately  would  be  placed  upon  perma¬ 
nent  exhibition  at  the  University  of  North  Carolina  in 
Chapel  Hill;  that  the  section  of  North  Carolina  where  the 
University  of  North  Carolina  and  Duke  University  are 
located,  is  a  more  outstanding  educational  center  of  the 
South  than  the  section  of  Florida  where  Rollins  College 
is  located.  These  assertions  pose  the  question:  Which 
section  of  the  South  would  receive  the  greatest  benefit 
from  the  Ackland  museum  —  that  section  which  is  well 
served  by  two  large  universities  with  all  of  the  facilities 
imaginable  for  the  development  of  art  if  they  have  suffi¬ 
cient  interest  in  it,  or  that  section  of  the  South  which  is 
not  so  fortunate,  but  whose  outstanding  institution  has 
promoted  the  cause  of  art  for  its  students  and  the  public 
alike  for  the  more  than  sixty  years  of  its  existence.  There 
can  be  but  one  answer — testator  wanted  his  museum  placed 
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where  it  would  do  the  most  good.  Furthermore,  if  all  of 
the  things  are  being  done  in  the  field  of  art  in  North 
Carolina  in  the  region  of  its  state  university  which  it  is 
claimed  are  being  accomplished,  that  state  is  well  provided 
for  in  the  artistic  field  and  the  Ackland  museum  would  be 
just  another  museum  in  an  area  already  well  served. 

m 

It  Was  the  Responsibility  of  the  Court  to  Make  the  Final 
Decision  and  Not  That  of  the  Trustees.  Its  Conclu¬ 
sions  Are  Based  Upon  Findings  Supported  by  Sub¬ 
stantial  Evidence  and  This  Court  Should  Not  Disturb 
Them. 

Appellants  complain  bitterly  that  after  a  study  of  the 
trustees7  report  the  court  below  arrived  at  a  conclusion 
contrary  to  the  one  which  the  trustees  recommended  and 
they  say  that  in  so  doing  the  court  deprived  them  of  the 
discretion,  which  the  will  of  the  testator  reposed  in  them 
(Trs.  Br.  21-24,  N.  C.  Br.  18-20).  In  support  of  their 
contention  appellants  cite  the  language  contained  in  Item 
I  of  the  will  of  November  10,  1938  (App.  170). 

“I  urge  upon  my  executors  and  trustees,  hereinafter 
named,  to  carry  out,  as  nearly  as  possible,  the  spirit 
of  my  intentions  as  expressed  herein,  and  as  may  be 
expressed  to  them  by  other  means.7 7 
They  also  rely  upon  the  language  contained  in  Item  VIII 
of  the  will  (App.  176). 


“ I  hereby  give  to  my  executors  full  power  and 
discretion  in  the  control  and  management  of  my  es¬ 
tate  *  *  *”  j 

The  language  of  Item  I  clearly  was  not  intended  to  give 
the  trustees  discretion  in  selecting  an  institution  in  thd 
place  of  Duke  University  because  testator  took  that  re¬ 
sponsibility  from  them  when,  upon  their  insistence,  he 
named  Duke  University  as  the  place  for  his  museum.  Whei 
he  made  this  will  he  had  no  reason  to  consider  that  ii 
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would  be  necessary  for  either  a  court  or  the  trustees  to 
select  another  institution.  The  President  of  Duke  Uni- 
versity  had  given  testator  oral  and  written  assurance  that 
the  building  contemplated  by  him  would  be  constructed 
upon  the  campus  of  Duke  University  (App.  17,  N.  C.  Br. 
5).  The  statement  in  Item  I  of  the  will  of  1938,  is  carried 
over  from  the  will  of  May  1,  1936,  when  three  institutions 
were  named  as  possible  locations  for  the  museum,  and  if 
any  discretion  was  reposed  in  the  trustees  in  that  will  with 
respect  to  the  selection  of  a  site  for  the  museum,  it  is  not 
apparent  from  the  language  of  that  will  which  said  (App. 
166): 

“I  direct  that  said  building  or  buildings  be  erected 
upon  the  campus  of  Duke  University,  Durham,  North 
Carolina,  or,  if  permission  therefor  cannot  be  obtained, 
then  upon  the  campus  of  the  University  of  North 
Carolina,  Chapel  Hill,  North  Carolina,  or,  if  such  per¬ 
mission  cannot  be  obtained  from  either  of  such  uni¬ 
versities,  then  upon  the  campus  of  Rollins  College, 
Winter  Park,  Florida. ’ ’  (Emphasis  supplied) 

At  the  time  of  making  this  will,  testator  had  had  no  con¬ 
tacts  with  either  of  said  institutions  and  thus  was  not 
informed  as  to  whether  permission  could  be  obtained  from 
either. 

It  is  manifest  that  in  the  second  will  having  selected 
Duke  University  as  the  site  for  the  museum  the  discretion 
with  which  testator  intended  to  clothe  the  trustees  was  con¬ 
fined  to  the  administration  of  his  trust  estate  in  the  follow¬ 
ing  respects  (App.  170-176) : 

Item  II.  I  direct  that  my  remains  be  interred  in  my 
family  mausoleum  at  Nashville,  Tennessee,  or  at  such 
other  place  as  my  executors  shall  select  *  *  * 

Item  VII:  All  of  the  rest,  residue  and  remainder 
of  my  property  and  estate,  both  real  and  personal, 
of  whatever  kind  and  wheresoever  situate,  of  which 
I  may  die  seized  or  possessed,  or  to  which  I  may 
be  entitled  at  the  time  of  my  death,  I  give,  devise  and 
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bequeath,  absolutely  and  in  fee  simple,  unto  my  exe¬ 
cutors,  hereinafter  named,  as  trustees,  to  hold  the  same, 
in  trust,  in  the  manner  and  for  the  uses  and  purposes 
hereinafter  set  out,  that  is  to  say: 

(a)  Such  of  my  books,  scrapbooks,  letters  from 
prominent  persons,  autographs  and  other  papers,  ex¬ 
cepting  only  my  manuscripts  in  respect  of  which  I 
make  other  provision  in  the  next  succeeding  subitem 

(b)  hereof,  pictures,  portraits,  paintings,  statues,  min¬ 
iatures,  jewels,  works  of  art,  furniture  and  of  all  of 
my  other  tangible  personal  property  and  effects  not 
otherwise  herein  specifically  bequeathed  as  my  trustees 
shall,  in  the  exercise  of  their  discretion ,  deem  suitable 
to  be  placed  and  maintained  in  the  memorial  herein¬ 
after  provided  for,  1  direct  my  trustees  to  have  stored 
a/nd  carefully  preserved  until  said  memorial  shall  have 
been  completed,  at  which  time  my  trustees  shall  place 
all  of  said  articles  and  effects  therein  for  permanent 
safe-keeping  and  exhibition .  The  entire  balance  or  re¬ 
mainder  of  my  tangible  personal  property  and  effects, 
1  direct  my  trustees  to  sell  or  otherwise  dispose  of 
as  to  them  may  seem  best,  and  the  net  proceeds  of 
such  thereof,  if  any,  as  may  be  sold  shall  be  added  to 
and  form  a  part  of  the  principal  of  my  trust  estate 
and  be  invested  and  reinvested  as  such  in  accordance 
with  the  provisions  hereinafter  contained. 

(b)  I  direct  my  trustees  to  deliver  all  of  my  manu¬ 
scripts  to  Duke  University,  Durham,  North  Carolina, 
#  I  direct  my  trustees  to  pay  from  the  net  income 
arising  from  the  trust  estate  all  expenses  incurred  in 
carrying  out  the  foregoing  directions  and  requests, 
either  by  my  trustees,  said  Duke  University  or  the 
member  of  the  faculty  of  said  University  who  shall 
have  been  designated  as  aforesaid,  as  well  as  reason¬ 
able  compensation  to  such  faculty  member  for  his 
services. 

(c)  I  direct  my  trustees  to  have  erected  upon  the 
campus  of  said  Duke  University,  at  Durham,  North 
Carolina,  as  soon  after  mv  death  as  arrangements 
therefor  can  reasonably  be  completed,  a  memorial 
building  in  the  form  of  a  gallery  or  museum,  to  include 
an  apse  for  the  interment  of  my  remains,  to  be  known 
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as  the  William  Hayes  Ackland  Memorial,  substantially 
in  accordance  with  plans  for  such  a  museum  which  said 
Duke  University  has  heretofore  submitted  to  me.  I 
direct  that  the  cost  of  said  building  shall  be  as  esti¬ 
mated  by  the  architect  who  prepared  said  plans,  ap¬ 
proximately  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00)  but  in  no  event  more  than  Three  Hundred 
Thousand  Dollars  ($300,000.00).  •  •  • 

•  (d)  The  entire  balance  or  remainder  of  my  residu¬ 
ary  property  and  estate  aforesaid,  including  the  net 
proceeds  of  sale  of  such  of  my  tangible  personal  prop¬ 
erty  and  effects  as  may  have  been  sold  in  accordance 
with  the  provisions  hereinabove  contained,  and  in¬ 
cluding  also  the  proceeds  of  sale  of  my  manuscripts 
and/or  royalties  received  in  respect  thereof,  shall  be 
held  by  my  trustees  with  full  discretionary  powers  of 
management,  of  sale  and  resale,  *  *  * 

8.  I  hereby  give  to  my  trustees  full  and  complete 
discretion  in  connection  with  the  administration  of 
my  trust  estate  and  in  carrying  out  the  directions 
hereinabove  contained,  especially  those  in  regard  to 
the  construction  of  the  building  hereinbefore  provided 
for  and  I  direct  that  their  decision  in  regard  to  any 
matter  arising  out  of  their  administration  shall  be 
>  binding  and  conclusive  upon  all  concerned.  (Emphasis 
supplied) 

The  selection  of  an  institution  in  the  place  of  Duke 
University  involves  the  application  of  the  doctrines  of 
judicial  cy  pres;  this  does  not  mean  “Trustees’  preroga¬ 
tive”.1  The  cases  cited  by  appellants  refer  solely  to  a 
situation  wherein  there  was  an  attempt  to  persuade  the 
courts  to  invade  the  prerogative  of  trustees  by  interfering 
with  their  discretion  in  the  administration  of  their  trusts 
and  these  cases  have  no  application  to  a  situation  where 
trustees  are  given  no  special  authority  and  where  a  court 
is  called  upon  to  administer  a  trust  cy  pres.  Although 


1  Shoemaker  et  aL  v.  American  Security  and  Trust  Company ,  et  aL 
Decided  July  28,  1947— U.  S.  App.  D.  C.— 163  F.  2d  585. 

Bogert,  Trusts  &  Trustees: 

Sec.  435.  “The  cy  pres  power  is  a  power  of  the  Court  of  Equity  alone. 


the  judgment  on  the  mandate  directed  the  trustees  to 
report  all  of  the  facts  deemed  by  them  to  be  pertinent 
to  a  determination  by  the  court ,  they  now  contend  that  the 
language  of  the  will  and  the  decision  of  this  Court  make 
the  determination  of  the  site  of  the  museum  their  respon¬ 
sibility  and  not  that  of  the  court  Stated  in  simple  language 
their  contention  is  that  the  court  had  no  course  to  follow 
but  to  adopt  their  recommendation.  This  position,  if  fol¬ 
lowed,  would  make  the  determination  by  the  court  a  ‘‘rub¬ 
ber  stamp  decision”.  In  support  of  their  claim  they  argue, 
in  effect,  that  because  of  the  peculiar  position  of  the  trust¬ 
ees  they  are  better  qualified  to  apply  the  doctrine  of  cy  pres 
than  was  the  District  Court.  Moreover,  their  arguments 
seem  to  imply  that  there  was  something  mystic  about  their 
determination,  which  they  were  unable  to  put  in  their 
report  or  convey  to  the  court,  and  consequently,  the  lower 
court  should  not  have  questioned  their  decision.  The  sum 


In  the  absence  of  special  provisions  in  the  trust  instrument,  the  trustees 
have  no  power  of  their  own  motion  to  decide  that  it  has  become  impos¬ 
sible  or  inexpedient  to  carry  out  the  trust  as  originally  planned  and  then 
to  substitute  another  scheme.” 

Sec.  441.  “The  court  frequently  receives  suggestions  from  the  trus¬ 
tees,  the  Attorney  General,  or  prospective  beneficiaries  of  the  charity,  in 
making  up  its  mind  concerning  the  best  procedure  in  the  emergency.  The 
arguments  and  schemes  thus  advanced  are  often  helpful  to  the  Court  or 
to  a  Master,  but  patently  equity  does  not  consider  itself  bound  to  adopt 
any  of  these  plans.  (Citing — Rush  Medical  College  v.  University  of  Chi¬ 
cago,  312  Ill.  109, 143,  N.  E.  434). 

3  Scott,  Law  of  Trusts  (1939) : 

“Section  399.  Where  property  is  given  in  trust  for  a  particular 
charitable  purpose  which  fails,  but  the  trust  does  not  fail  because  the  cy 
pres  doctrine  is  applicable,  the  proper  procedure  is  to  apply  to  the  Court 
for  its  determination  as  to  the  purposes  to  which  the  property  should  be 
applied.  Ordinarily  the  Court  will  refer  the  matter  to  a  master  with 
directions  to  report  a  scheme  of  application  of  the  property  to  the  court. 
The  Court  may  accept  the  scheme  so  proposed  or  may  reject  or  modify 
it.  Jackson  v.  Phillips ,  14  Allen  539  (Mass.  1867).  If  the  situation  is 
one  in  which  there  is  no  difficulty  in  the  framing  of  a  scheme  the  court 
may  frame  a  scheme  itself  or  adopt  one  proposed  by  the  trustees.  Rob¬ 
inson  (1923)  2  Ch.  332;  Osgood  v.  Rogers ,  186  Mass.  238,  71  N.  E.  306. 

It  is  improper,  however,  for  the  trustees  themselves,  without  applying 
to  the  court  for  its  instructions,  to  proceed  to  make  an  application  of 
the  property  cy  pres.  Trustees  of  Andover  Theological  Seminary  v.  Vis¬ 
itors,  253  Mass.  256,  297,  148  N.  E.  900;  Lewis  V.  Brubaker,  322  Mo.  52, 
14  S.  W.  (2d)  982;  MacKenzie  v.  Trustees  of  Presbytery,  67  N.  J.  Eq. 
652,  671,  61  AtL  1027,  3  L.  R.  A.  (N.  S.)  227;  Trustees  of  the  First 
Presbyterian  Church  V.  Wheeler,  106  N.  J.  Eq.  8,  149  Atl.  589.” 
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total  of  appellants  ’  arguments  is  that  regardless  of  the 
soundness  of  their  judgment  the  court  was  bound  to  accept 
the  trustees’  conclusions  in  the  absence  of  a  showing  of 
bad  faith  on  their  part. 

It  is  plain  that  the  trustees  have  not  always  considered 
that  their  judgment  in  this  case  would  be  supreme  and 
subject  to  no  higher  authority.  Otherwise,  in  submitting 
the  form  of  judgment  on  the  mandate  they  would  not  have 
inserted  the  words,  “to  a  determination  by  the  court”. 
(Emphasis  supplied)  Nor  would  they  have  used  the  fol¬ 
lowing  language  in  their  letters  to  the  two  institutions 
asking  them  to  supply  certain  facts: 

“With  a  view  to  furnishing  the  court  with  a  clear 
picture  •  •  •”  (Trustees’  Br.  6). 

It  has  been  the  settled  practice  in  this  jurisdiction  not 
to  disturb  a  Chancellor’s  findings  of  fact  unless  upon  an 
examination  of  the  evidence  they  are  clearly  wrong.1 

The  findings  of  the  court  below  were  based  upon  sub¬ 
stantial  evidence,  they  are  not  erroneous  in  any  respect 
and  should  be  affirmed  by  this  Court  even  though  there 

mav  have  been  evidence  from  which  the  court  could  have 
•» 

reached  a  contrary  conclusion.2  When  a  federal  trial  judge 
sits  without  a  jury  the  responsibility  of  ascertaining  the 
facts  is  his  and  it  is  not  a  light  responsibility  since,  unless 
his  findings  are  “clearly  erroneous”  no  upper  court  may 
disturb  them.3 

i  Abbot  v.  Coe ,  71  App.  D.  C.  195,  197-198,  109  F.  2d  449,  451-452. 

1  Rule  52  (a)  Federal  Rules  of  Civil  Procedure. 

See  also  Hasen  v.  Hawley ,  66  App.  D.  C.  266,  271,  86  F.  2d  217,  222 
cert,  denied,  299  U.  S.  613. 

j  Morrison  v.  Coe,  75  U.  S.  App.  219,  220,  127  F.  2d  737-738 
Daniels  v.  Coe,  73  App.  D.  C.  54,  58,  116  F.  2d  941,  945. 

Moore  v.  Guy,  77  U.  S.  App.  D.  C.  379,  381,  135  F.  2d  476. 

'  *  U.  S.  v.  Protsch,  137  F.  2d  92  (C.  C.  A.  2d) 

See  also  Corbett  v.  HaliweU ,  123  F.  2d  331,  (C.  C.  A.  2d) 

Schilling  v.  Schvntzer-Cummms  Co.,  79  U.  S.  App.  D.  C.  20,  21,  142  F. 
2d  82. 

3  United  States  v.  Fomess,  125  F.  2d  928,  942-943  (C.  C.  A.  2d),  cert, 
denied,  316  U.  S.  694.  United  States  v.  Great  Northern  Railway  Com¬ 
pany,  57  F.  2d  385,  389  (C.  C.  A.  8th). 
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The  decision  having  been  made  by  this  court  that  the 
doctrine  of  cy  pres  was  applicable  to  this  case,  the  selection 
of  another  institution  in  the  place  of  Duke  University  was 
a  matter  properly  to  be  determined  by  the  court  below  in 
the  exercise  of  its  sound  discretion.  Its  determination  will 
not  be  set  aside  except  for  abuse.1 

There  is  no  suggestion  that  the  court  below  committed 
an  error  of  law  or  that  its  action  was  so  arbitrary  as  to 
constitute  an  abuse  of  discretion.2 

The  court  did  not  abuse  its  discretion  when  it  selected 
Rollins  College  as  the  site  for  the  Ackland  Museum  and 
its  judgment  should  not  be  disturbed. 


1  Sherman  V.  Richmond  Hose  Co.,  No.  2,  230  N.  Y.  462,  130  N.  E.  613 
(1921).  Minot  V.  Baker ,  147  Mass.  348. 

Judicial  discretion  is  defined  as  “The  power  exercised  by  courts  to  de¬ 
termine  questions  to  which  no  strict  rule  of  law  is  applicable  but  which, 
from  their  nature  and  circumstances  of  the  case,  are  controlled  by  the 
personal  judgment  of  the  court.”  1  Bouv.  Law  Diet*  Rawle’s  3d  Rev. 
p.  884. 

2  “Whether  it  be  termed  ‘abuse  of  discretion',  or  ‘improvident  exercise 
thereof*,  the  meaning  is  the  same,  namely,  an  error  of  law”  (Emphasis 
supplied) 

Quinn  V.  Gardner ,  32  F.  2d  772,  774  (C.  C.  A.  8  1929). 

“Where  an  appellate  court  has  power  to  review  the  exercise  of  judicial 
discretion,  the  inquiry  is  confined  to  whether  the  situation  and  circum¬ 
stances  clearly  show  an  abuse  of  discretion,  that  is,  arbitrary  action  by 
failure  to  apply  the  appropriate  equitable  and  legal  principles  to  the 
established  or  conceded  facts  and  circumstances.** 

Home  Owners ’  Loan  Corporation  v.  Huffman,  134  F.  2d  314,  317. 

“•  *  the  issue  here  is  whether  there  was  an  abuse  in  the  exercise  of 
discretion  by  the  trial  court.  This  issue  is  not  whether  this  court,  had 
it  been  the  trial  court  would  have  exercised  this  discretion  differently, 
but  is  whether  the  action  of  the  trial  court  was  so  clearly  wrong  that  its 
decision  cannot  be  justified  by  the  situation  and  circumstances  which 
must,  as  a  matter  of  law,  control  the  exercise  of  this  discretion.’*  (Em¬ 
phasis  supplied) 

Hartford-Empire  Co.  v.  Obear-Nester  Glass  Co.,  95  F.  2d  414,  424. 

See  also,  Auerbach  v.  Wolf,  22  App.  D.  C.  538,  541. 

In  re  Mattullath,  38  App.  D.  C.  497. 

Wood  v.  Grayson,  22  App.  D.  C.  432. 

Bayer  v.  Rice,  64  App.  D.  C.  107,  75  F.  2d  238. 

Heller  V.  Lamar,  64  App.  D.  C.  266,  77  F.  2d  389. 

Debto  v.  Market  St.  Radway  Co.,  124  F.  2d  965,  967  (C.  C.  A.  9). 

Continental  Bank  V.  Rock  Island  Railway,  294  U.  S.  648,  677. 
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CONCLUSION 

1  It  is  respectfully  submitted  that  the  judgment  of  the 
lower  court  should  be  affirmed. 

Homer  Cummings, 

J.  Edward  Burroughs,  Jr., 
William  D.  Donnelly, 

1625  K  Street,  N.  W. 

1  Washington,  D.  C. 

\ 
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v. 

ROLLINS  COLLEGE,  Appellee. 


BRIEF  OF  APPELLANTS  IN  OPPOSITION  TO  MOTION 

TO  DISMISS  APPEALS. 


Rollins  College,  as  appellee  in  each  of  these  appeals,  has 
filed  with  this  Court  a  motion  to  dismiss  both  appeals. 
This  joint  brief  in  opposition  to  said  motion  to  dismiss  is 
filed  on  behalf  of  Edson  B.  Olds,  Jr.,  and  the  American 
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Security  and  Trust  Company,  Trustees,  appellants  in  No. 
9710,  and  The  University  of  North  Carolina,  appellant  in 
No.  9711. 

STATEMENT  OF  THE  CASE. 

William  Hayes  Ackland  died  testate  in  the  District  of 
Columbia  on  February  16,  1940.  By  the  terms  of  his  last 
will  he  left  the  great  bulk  of  his  large  estate,  amounting 
to  nearly  $1,400,000,  in  trust,  with  instructions  that  it  be 
used  for  the  construction,  maintenance  and  enlargement  of 
a  memorial  art  museum  on  the  campus  of  Duke  University. 
Duke  University  rejected  all  the  benefits  and  responsibili¬ 
ties  under  the  will 

In  the  litigation  of  the  case  that  followed  in  the  lower 
court  (and  which  had  previously  been  begun  by  the  heirs) 
it  was  contended  by  all  of  the  parties  involved  in  the  pres¬ 
ent  appeal,  including  appellee,  Rollins  College,  that  as  a 
result  of  the  rejection  by  Duke  the  trust  provisions  of  the 
will  should  be  carried  into  effect  on  the  campus  of  some 
other  Southern  institution  of  higher  learning  by  applica¬ 
tion  of  the  doctrine  of  judicial  cy  pres.  However,  the 
lower  Court  ruled  that  the  doctrine  of  judicial  cy  pres  was 
not  in  force  in  the  District  of  Columbia,  and  granted  a 
motion,  filed  on  behalf  of  the  heirs,  for  judgment  on  the 
pleadings. 

The  trustees  (Edson  B.  Olds,  and  the  American  Security 
and  Trust  Company),  the  University  of  North  Carolina, 
and  Rollins  College,  all  filed  separate  appeals  from  said 
judgment  of  the  lower  Court  (Cases  Nos.  8352  to  8355). 
The  heirs  then  moved  to  dismiss  the  appeals  of  all  of  said 
parties,  and  filed  a  brief  in  support  of  said  motion.  The 
trustees,  the  University  of  North  Carolina,  and  Rollins 
College  each  filed  a  brief  or  statement  of  objections  to  the 
granting  of  said  motion  to  dismiss.  This  Court  postponed 
action  on  the  motion  until  the  case  could  be  heard  on  the 
merits,  and  then  in  its  opinion  on  the  merits  denied  the 
motion  (Noel  et  al.  v.  Olds  et  al.,  78  D.  C.  App.  155;  138 
F.  (2d)  581). 
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The  facts  respecting  said  earlier  motion  to  dismiss,  and 
the  action  taken  by  this  Court  thereon,  are  here  set  forth, 
because  the  present  motion  of  Rollins  College  is  in  all  ma¬ 
terial  respects  the  same  and  presents  the  same  question 
as  the  previous  motion  filed  by  the  heirs  and  which  this 
Court  denied.  As  a  matter  of  fact ,  the  brief  filed  by  Rollins 
College  in  support  of  its  present  motion  is  (in  content ,  ar¬ 
rangement ,  wording  and  citation  of  authority)  very  similar 
to,  and  in  large  part  identical  with,  the  former  brief  of  the 
heirs — and  which  former  motion  and  brief  Rollins  College 
at  the  time  joined  in  contending  was  entirely  without  merit. 

In  these  prior  appeals  this  Court,  in  addition  to  denying 
the  motion  to  dismiss,  ruled  on  the  merits  that  the  prin¬ 
cipal  or  primary  purpose  of  the  testator  was  a  general 
charitable  one  to  advance  the  cause  of  art  in  the  South, 
that  his  actual  beneficiaries  were  intended  to  be  students 
and  other  members  of  the  public  throughout  the  South, 
interested  in  art,  who  should  visit  and  use  the  museum 
building,  that  these  beneficiaries  could  be  as  well  or  better 
served  from  the  campus  of  some  Southern  university  other 
than  Duke,  and  that  accordingly  this  charitable  trust  should 
be  carried  into  effect  by  application  of  the  doctrine  of 
judicial  cy  pres. 

This  Court  then  made  the  following  further  very  per¬ 
tinent  and  important  statements  relative  to  the  testator’s 
wishes  regarding  the  procedure  to  be  employed  in  select¬ 
ing  a  substitute  for  Duke: 

“Moreover,  if  there  were  any  doubt  as  to  what  the 
testator  would  have  wished  in  the  event  which  actually 
occurred,  it  is  removed  by  other  language  which  he 
employed  in  his  will.  In  Item  I,  he  said:  ‘I  urge  upon 
my  executors  and  trustees,  hereinafter  named,  to 
carry  out  as  nearly  as  possible  the  spirit  of  my  inten¬ 
tions  as  expressed  herein  and  as  may  be  expressed  to 
them  by  other  means 7  (Italics  supplied).  In  Item 
VII (d) 8,  he  provided:  ‘I  hereby  give  to  my  trustees 
full  and  complete  discretion  in  connection  with  the 
administration  of  my  trust  estate  and  in  carrying  out 
the  directions  hereinabove  contained,  especially  those 
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in  regard  to  the  construction  of  the  building  herein¬ 
before  provided  for,  and  I  direct  that  their  decision 
in  regard  to  any  matter  arising  out  of  their  adminis¬ 
tration  shall  be  binding  and  conclusive  upon  all  con¬ 
cerned.’  Here  is  express  language  directing  the 
trustees  to  look  to  other  sources,  well  known  both  to 
testator  and  the  trustees,  to  guide  them  in  carrying 
out  the  spirit  of  his  intentions.  Such  language  would 
be  without  meaning  if  his  purpose  has  been  merely  to 
make  a  gift  to  Duke  University  as  a  single  beneficiary. 
It  seems  obvious,  instead,  that  here  was  prevision  of 
the  possibility  which  actually  eventuated  and  provision 
for  the  course  to  be  followed  by  his  trustees  if  it  did.” 

After  the  case  was  returned  to  the  lower  Court,  a  judg¬ 
ment  was  entered  by  Justice  Bailey  in  which,  among  other 
things,  the  trustees  (instead  of  a  special  master,  as  is  the 
usual  practice  in  cy  pres  cases)  were  authorized  and  di¬ 
rected  to  conduct  an  investigation  and  report  back  to  this 
Court,  with  their  recommendations,  all  of  the  findings 
deemed  pertinent  by  them  to  a  determination  by  the  Court 
as  to  whether,  in  order  to  carry  out  the  spirit  of  the 
testator’s  intentions  as  expressed  in  his  will  and  as  made 
known  to  the  trustees  by  other  means,  the  University  of 
North  Carolina,  or  Rollins  College,  or  either  of  said  institu¬ 
tions  should  be  named  in  the  place  of  Duke.  This  judgment 
was  affirmed  in  Noel,  et  al.  v.  Olds,  et  al.,  80  D.  C.  App.  63, 
149  F.  (2d)  13. 

The  trustees,  acting  pursuant  to  this  authority  which 
flowed  from  the  will  and  which  was  recognized  both  by 
this  Court  and  Justice  Bailey,  spent  many  months  in  care¬ 
fully  investigating  the  matter,  in  gathering  written  factual 
data  and  other  knowledge,  in  visiting  the  University  of 
North  Carolina  and  Rollins  College,  as  well  as  other  nearby 
institutions  which  might  benefit  by  location  of  the  museum 
at  either  of  these  schools,  in  assembling,  correlating  and 
analyzing  the  evidence  and  factual  knowledge  thus 
acquired,  and  in  preparing  their  report.  In  the  report, 
which  was  filed  with  the  Court  below  on  November  20, 1946, 
the  trustees  set  forth  the  principal  facts  deemed  pertinent 
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by  them  to  a  proper  determination  of  the  case,  and  then 
recommended  that  the  University  of  North  Carolina  be 
named  in  the  place  of  Duke  University  (App.  5-46). 

After  Rollins  College  had  filed  exceptions  and  objections 
to  the  findings  and  conclusions  of  the  trustees  (App.  50), 
the  University  of  North  Carolina  filed  a  motion  with  the 
lower  Court  asking  that  the  findings,  conclusions  and  recom¬ 
mendations  of  the  trustees  as  contained  in  their  report  be 
ratified  and  confirmed  (App.  55). 

Instead  of  granting  this  motion  and  confirming  the  find¬ 
ings  and  recommendations  of  the  trustees,  the  lower  Court, 
through  Justice  Holtzoff,  after  hearing  argument  but 
without  examining  the  evidence  upon  which  the  trustees’ 
findings  were  based,  rejected  most  of  said  findings  as  be¬ 
ing  immaterial  and  irrelevant,  and  decided,  contrary  to 
the  conclusions  and  recommendations  of  the  trustees,  that 
the  museum  should  be  placed  at  Rollins  College. 

The  trustees  and  the  University  of  North  Carolina  ap¬ 
pealed  from  the  judgment  that  was  entered  in  favor  of 
Rollins  College,  and  filed  their  appeal  briefs  with  this  Court 
on  or  about  January  17,  1948.  Rollins  College  thereafter 
filed  its  brief  as  appellee,  and  subsequent  to  said  filing,  and 
on  March  5,  1948,  filed  the  motion  to  dismiss  which  is  the 
subject  matter  of  this  brief. 

In  order  that  this  Court  may  have  a  complete  picture  of 
the  case  and  to  avoid  needless  repetition,  attention  is  re¬ 
spectfully  invited  to  appellants’  briefs  on  the  merits. 

SUMMARY  OF  ARGUMENT. 

I.  The  question  presented  by  this  motion  to  dismiss  has 
already  been  decided  by  this  court  adversely  to  the  position 
of  appellee,  Rollins  College.  Thus,  in  its  decision  in  the 
first  appeal  in  this  case,  this  Court  upheld  the  right  of 
these  appellants  to  appeal  as  parties  aggrieved  by  a  judg¬ 
ment  of  the  lower  court  under  circumstances  in  no  material 
respect  different  from  those  here  involved.  The  same  basic 
issue  and  question  was  before  this  Court  at  that  time;  | 
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the  factual  situation  was  in  all  material  respects  the  same ; 
the  interest  of  the  trustees  and  the  University  of  North 
Carolina  was  then  no  greater,  if  indeed  it  was  as  great. 
The  prior  decision  is  therefore  determinative  of  the  present 
motion,  and  it  should  be  dismissed  as  a  matter  of  course  and 
without  argument. 

Since  Rollins  College  was  one  of  the  appellants  in  the 
prior  appeal  and  at  that  time  joined  with  these  appellants 
in  solemnly  and  emphatically  representing  to  this  Court 
that  the  motion  to  dismiss  was  without  merit,  it  is  not 
understood  why  Rollins  College  should  now  contend  that  a 
like  motion  should  be  granted  under  like  circumstances. 
The  desirability  from  Rollins  standpoint  of  avoiding  a 
consideration  of  this  case  on  the  merits  is  very  under¬ 
standable,  but  it  would  seem  that  Rollins  must  realize  it  can¬ 
not  hope  to  avoid  that  result  It  seems  more  likely  that  Rol¬ 
lins  is  merely  seeking  to  deny  appellants  whatever  pro¬ 
cedural  advantage  might  accrue  to  them  by  virtue  of  their 
right  under  the  rules  of  this  court  to  open  and  close 
arguments  at  the  hearing  of  the  case.  In  other  words, 
Rollins  is  probably  now  seeking  to  lay  the  groundwork  for 
an  attempt  to  induce  this  Court,  when  the  hearing  is 
called,  to  permit  it  to  be  heard  first  on  this  motion,  and  in 
connection  with  its  argument  to  discuss  the  entire  subject 
matter  of  the  appeal,  thereby  placing  its  views  before  the 
Court  before  these  appellants  have  been  heard,  and  thus 
effectively  denying  appellants  the  right  of  opening  and 
concluding  oral  arguments  in  this  important  case — to  which 
appellants  are  entitled  under  Rule  19(a)  of  the  rules  of 
this  Court. 

IL  Appellants  Olds  and  the  American  Security  and 
Trust  Company,  as  Trustees  under  the  will  of  Mr.  Ackland, 
have  fiduciary  duties  and  obligations  imposed  on  them  by 
the  will,  as  well  as  by  judicial  mandate,  to  see  that  the 
charitable  trust  provisions  of  the  testator’s  will  are  car¬ 
ried  into  effect  in  such  a  way  as  to  accomplish  the  purposes 
and  fulfill  the  wishes  of  the  testator.  In  addition,  they  have 
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legal  title  to  the  trust  estate  and  represent  the  interest 
of  an  indefinite  class  of  beneficiaries — namely,  students 
and  other  members  of  the  public  throughout  the  South 
interested  in  art — who  themselves  necessarily  cannot  be 
named  as  parties  to  this  cause  and  whose  interests  the 
trustees  are  bound  to  protect.  Where,  as  here,  the  trustees 
have  active  duties  to  perform,  as  distinguished  from  the 
case  of  a  dry  trust  where  the  trustees  are  no  more  than 
stakeholders  or  nominal  parties,  the  trustees  are  aggrieved 
by  the  lower  court’s  decision — and  the  courts  have  so  held 
in  many  cases. 

III.  If,  as  the  University  of  North  Carolina  contends, 
the  lower  court  erred  in  naming  Rollins  College  instead  of 
North  Carolina  in  the  place  and  stead  of  Duke,  then  obvi¬ 
ously  the  effect  of  its  erroneous  decision  is  to  deny  to  the 
University  valuable  rights  which  would  have  inured  to 
it  if  the  court  had  not  erred.  The  University  of  North  Caro¬ 
lina  is  a  party  to  the  case  and  has  clearly  been  aggrieved  by 
the  decision  of  the  lower  court.  Appellee’s  motion  to  dis¬ 
miss  falsely  assumes  that  “the  University  of  North  Caro¬ 
lina  has  no  interest  different  in  kind  from  that  of  every 
other  educational  institution  in  the  South  and  of  the  public 
in  general  in  the  South.”  This  same  contention  was  made 
by  the  heirs  at  the  time  of  the  prior  appeal,  and  a  reading 
of  this  Court’s  opinion  on  the  prior  appeal  will  clearly 
show  that  it  regarded  both  the  University  of  North  Caro¬ 
lina  and  Rollins  College  (which  were  named  respectively 
as  testator ’s  second  and  third  choices  as  possible  sites  for 
the  museum  in  the  testator’s  prior  will  of  May  4,  1936)  as 
having  an  interest  far  different  from  and  superior  to  that 
of  other  educational  institutions  in  the  South  and  different 
from  and  superior  to  the  interests  and  rights  of  the  gen¬ 
eral  public. 

IV.  In  the  brief  of  Rollins  College  in  support  of  its  mo¬ 
tion  to  dismiss,  the  contention  is  made  that  there  is  no 
one  who  can  challenge  the  correctness  of  the  lower  court’s 
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action;  that  the  selection  of  a  substitute  for  Duke  was 
within  the  Court’s  “exclusive  jurisdiction,”  and  “discre¬ 
tion.”  Page  6  of  its  brief.  This  is  to  suggest  that  regard¬ 
less  of  whether  the  lower  court  acted  arbitrarily,  of  whether 
it  misunderstood  and  misapplied  the  law  of  the  case,  of 
whether  it  considered  or  ignored  the  evidence,  of  whether 
its  findings  were  comprised  of  fact  or  fiction,  of  whether 
testator’s  general  charitable  purposes  would  or  would  not 
be  served  by  the  selection  of  Rollins,  nevertheless,  nothing 
can  be  done  to  right  the  wrong.  No  one,  under  the  circum¬ 
stances,  could  object  to  the  lower  court’s  action — whether 
he  declared  that  the  substitute  for  Duke  should  be  Rollins 
College,  Harvard  University,  or  the  University  of  Hawaii. 
A  mere  statement  of  such  a  position  suggests  clearly  its  in¬ 
herent  fallacy. 

ARGUMENT. 

L 

Appellee’s  motion  to  dismiss  is  entirely  without  merit  and 
presents  questions  already  decided  by  this  Court  adversely 
to  its  contentions. 

The  reasons  advanced  by  appellees  in  support  of  their 
contention  that  appellants  are  not  parties  “aggrieved” 
by  the  judgment  below,  are  for  the  most  part  the  same 
reasons  given  in  support  of  the  motion  to  dismiss  filed  on 
behalf  of  the  heirs  in  the  prior  appeal  in  this  case — and 
which  motion  Rollins  College,  as  well  as  the  trustees  and 
the  University  of  North  Carolina,  then  successfully  re¬ 
sisted  as  being  without  merit.  In  denying  said  prior  motion 
to  dismiss  this  court  effectively  disposed  of  all  of  the  con¬ 
tentions  now  being  made  by  Rollins  College  in  connection 
with  the  present  motion  to  dismiss. 

If  the  trustees  and  the  University  of  North  Carolina 
were  parties  aggrieved  at  that  stage  of  the  litigation  they 
are  certainly  parties  aggrieved  at  the  present  time,  because 
to  the  extent  that  their  interest  has  changed,  it  has  in¬ 
creased  rather  than  decreased.  Thus,  at  the  time  of  the 
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prior  appeal  the  status  of  the  charitable  trust  provisions 
of  the  will,  and  the  powers  and  duties  of  the  trustees  under 
the  will  with  respect  to  the  trust  had  not  been  judicially 
interpreted,  whereas  it  is  now  definitely  recognized  and 
established  that  said  trust  provisions  are  to  be  carried  into 
effect  “as  nearly  as  may  be”  and  that  the  trustees  have 
definite  duties  to  discharge  and  responsibilities  to  assume 
in  connection  with  the  accomplishment  of  that  end.  So  far 
as  the  University  of  North  Carolina  is  concerned,  it  was 
not  even  a  recognized  party  to  the  litigation  at  the  time 
of  the  prior  appeal,  its  motion  to  intervene  having  been 
denied  by  the  lower  court,  whereas  it  is  now  a  recognized 
intervenor  and  an  acknowledged  party  in  the  case. 

It  is  deemed  significant  that  although  the  brief  in  sup¬ 
port  of  the  present  motion  to  dismiss  is  primarily  based  on 
the  previous  brief  of  the  heirs  in  support  of  their  like 
motion,  and  presents  substantially  the  same  question, 
Rollins  College  does  not  even  mention  the  fact  that  such 
a  motion  was  previously  filed  at  an  earlier  stage  of  the 
litigation  in  this  same  case  and  that  it  joined,  successfully, 
in  asking  this  Court  to  deny  such  motion.  Not  only  is  the 
fundamental  issue  the  same  as  that  presented  by  the  prior 
motion  to  dismiss,  but  the  brief  is  couched  in  important  part 
in  exactly  the  same  language  as  that  employed  in  the  prior 
brief. 

It  is  not  believed  reasonable  to  conclude  that  Rollins 
College  failed  to  recognize  that  both  the  trustees  and  the 
University  of  North  Carolina  are  just  as  much  parties 
aggrieved  as  they  were  in  connection  with  the  prior  appeal, 
and  that  the  same  reasons  which  caused  this  Court  to  deny 
the  prior  motion  to  dismiss  justifies  similar  disposition  of 
the  present  motion.  The  question  presents  itself,  therefore : 
Why  was  this  motion  filed? 

When  this  case  is  called  for  argument,  if  counsel  for 
Rollins  College  should  insist  at  the  outset  that  they  are 
entitled  to  be  heard  first,  on  the  ground  that  they  are  the 
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moving  party  in  connection  with  the  motion  to  dismiss,*  and 
if  such  tactics  should  succeed,  then,  since  the  fundamental 
questions  in  the  case — whether  argued  as  a  motion  to  dis¬ 
miss  or  on  the  merits — are  largely  the  same,  the  case  might 
well  be  argued  almost  exactly  the  same  as  though  no  motion 
to  dismiss  had  been  filed,  with  the  following  result:  (a)  The 
University  of  North  Carolina  and  the  trustees  would  be  de¬ 
prived  of  their  right  to  open  and  close  the  argument — a 
right  which  is  theirs  under  Rule  19(a)  of  the  rules  of  this 
court,  and  (b)  the  argument  might  be  tactfully  sidetracked, 
in  part  at  least,  into  a  discussion  of  the  technical  rights  of 
parties  to  appeal,  with  the  result  that  considerable  time 
would  be  consumed  and  the  real  merits  of  the  case  would  not 
be  fully,  fairly  and  clearly  presented  to  the  Court. 

It  is,  of  course,  not  known  that  the  above  constitutes  a 
correct  statement  of  the  purposes  of  Rollins  College  in  filing 
the  present  motion  to  dismiss.  It  is  known,  however,  that 
this  case  was  heard  in  the  Court  below  on  a  motion  filed 
by  the  University  of  North  Carolina  for  judgment  ratify¬ 
ing  and  confirming  the  report  of  the  trustees,  and  the  Uni¬ 
versity  of  North  Carolina — being  the  moving  party — should 
have  been  permitted  to  be  heard  first.  However,  when  the 
hearing  was  called,  counsel  for  Rollins  College  promptly 
addressed  the  Court  and  stated  that,  “We  are  the  ex¬ 
ceptors,  if  I  may  put  it  that  way ;  therefore,  I  presume  we 
should  proceed.”  It  was  realized  by  counsel  for  appellants 
that  the  moving  party  should  be  heard  first,  but  not  desiring 
to  be  technical  or  to  become  embroiled  at  the  outset  of  the 
hearing  in  a  controversy  as  to  who  should  talk  first,  no  issue 
was  raised  respecting  this  breach  of  customary  procedure. 

It  is  readily  understood  why  Rollins  College  might  be 
very  anxious  to  get  its  version  of  the  case  before  the  Court 
at  the  outset  of  the  hearing,  and,  if  possible,  avoid  a  full 
and  complete  hearing  of  this  case  on  its  merits.  However, 

•  *  Rollins  College  is  not  entitled,  as  a  matter  of  right,  to  be  heard  on  this 

motion  at  all.  See  Rule  31  (j)  of  the  rules  of  this  court. 
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it  should  not  be  permitted  to  succeed  in  any  such  effort. 
An  opportunity  for  a  full  and  fair  presentation  in  ac¬ 
cordance  with  the  usual  procedure  should  not  be  despoiled 
by  resort  to  clever  legal  maneuvers,  and  it  is  believed  this 
Court  will  see  that  the  rights  of  all  parties  are  protected 
in  this  regard.  See  Electric  Utilities  Co.  v.  Smallpage ,  31 
Pac.  (2d)  412, 413  where  the  Court  stated :  “  A  motion  to  dis¬ 
miss  an  appeal  under  the  rules  of  court  should  usually 
receive  a  liberal  construction  to  the  end  that  the  cause  may 
be  heard  on  its  merits.’ ’ 

It  is  requested  that  the  present  motion  be  denied  with¬ 
out  argument.* 

n. 

The  trustees  are  parties  aggrieved  by  the  judgment. 

By  its  decision  on  the  first  appeal,  this  court  upheld  the 
right  of  appellants  to  appeal  as  parties  aggrieved  and 
denied  the  motion  of  the  heirs  to  dismiss  the  appeals. 
This  court  clearly  stated  that  the  trustees  had  important 
and  active  duties  to  perform  in  order  that  the  spirit  of 
testator’s  intentions  as  expressed  in  his  will  and  as  made 
known  to  them  by  other  means  would  be  fulfilled. 

As  more  fully  appears  from  the  main  briefs  of  appellants 
in  this  case,  as  well  as  from  their  reply  brief,  the  trustees 
were  not  justified  in  relying  upon  the  decision  of  the  lower 
court,  because  to  do  so  would  be  to  permit  the  trust  estate 
of  the  testator  to  be  disposed  of  on  a  basis  which  would  not 
adequately  effectuate  the  spirit  of  testator’s  intentions  as 
expressed  in  his  will  and  as  expressed  to  them  by  other 
means.  On  the  contrary  reliance  upon  the  lower  court’s  de¬ 
cision  would  result  in  disposition  of  this  important  case 
on  the  basis  of  an  erroneous  and  unjustified  concept  of 

*  Rale  31  (j)  of  the  rules  of  this  Court  reads: 

“No  Oral  Argument  Permitted.  Such  petitions  and  motions  shall  be 
considered  and  ruled  upon  in  chambers,  and  no  oral  argument  thereon 
will  be  permitted  unless  directed  by  the  court.  *  ’ 

See  Lombard  v.  Goody  167  Pac.  310;  90  Ore.  182;  Balcer  v.  Moore  (Ga.), 
184  S.  E.  729. 


4 


12 


applicable  law  and  of  the  meaning  and  proper  effect  to  be 
placed  npon  certain  terms  of  the  will;  also  on  the  basis  of 
an  erroneous  understanding  of  the  importance  of  certain 
facts  and  lack  of  knowledge  of  other  facts  essential  to  a 
proper  disposition  of  the  estate  in  accordance  with  the  pur¬ 
poses  and  wishes  of  the  testator. 

At  the  outset  of  the  “ Argument’ ’  in  the  trustees’  brief 
in  opposition  to  the  prior  motion  to  dismiss,  as  filed  in 
this  case  by  the  heirs,  it  is  stated: 

“Unlike  the  stakeholders  in  cases  cited  by  appellees, 
the  trustees  in  the  instant  case  have  active  duties  to 
perform  and  they  represent  the  interests  of  a  large 
class  of  indefinite  beneficiaries.  Authorities  in  this 
jurisdiction  and  elsewhere  sustain  their  right  to  appeal. 

“The  reports  of  decisions  of  this  court  are  filled  with 
cases  where  trustees  have  successfully  appealed  in  will 
construction  suits  to  correct  erroneous  judgments  and 
to  prevent  destruction  of  their  trusts,  and  where  ex¬ 
ecutors  have  successfully  appealed  in  caveat  proceed¬ 
ings.  To  cite  all  of  such  cases  would  unduly  extend 
this  brief  and  unnecessarily  burden  this  court,  but  the 
Court’s  attention  is  invited  to  the  following  cases 
where  such  appeals  were  taken  by  executors  and 
trustees. 

“As  stated  in  Hutchins  v.  Hutchins ,  48  App.  D.  C. 
286,  where  the  executors  successfully  appealed  from 
a  judgment  denying  them  an  allowance  for  counsel  fees 
and  costs  incurred  for  propounding  the  will  for  pro¬ 
bate,  and  probate  was  denied  (p.  290) : 

<<<••#  a  testator  is  vested  wfith  legal  dominion 
over  his  estate  to  dispose  of  it  under  the  forms 
of  law  as  he  may  deem  advisable.  He  is  vested 
with  power  to  name  executors,  who  are  his  trustees 
to  see  that  his  wishes  are  carried  out;  and  it  is 
their  duty  to  defend  his  wishes  until  the  docu¬ 
ment  giving  them  authority  to  act  has  been  legally 
annulled.’  (Italics  supplied).” 

These  statements  are  as  applicable  in  connection  with  the 
present  motion  to  dismiss  as  they  were  in  the  motion  pre¬ 
viously  filed  and  denied  by  this  Court. 
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It  is  suggested  at  pages  10  and  11  of  the  brief  of  Rollins 
College  in  support  of  its  present  motion  to  dismiss,  that 
after  having  been  named  by  the  lower  court  to  conduct 
an  investigation  in  this  case,  the  trustees,  in  making  their 
investigation  and  report  “were  mere  officers  of  the  Court, 
stripped  of  any  right  to  question  the  wisdom  of  the  decision 
which  was  made  by  the  Court  in  the  exercise  of  its  preroga¬ 
tive.’  ’  This  statement  manifests  a  misunderstanding  of 
the  duties,  responsibilities  and  interests  of  the  trustees  in 
this  case.  In  the  first  place,  the  fact  that  they  were  directed 
by  the  lower  court  to  conduct  an  investigation  did  not  and 
was  not  intended  to  take  from  them  or  lessen  any  of  their 
interests,  duties  or  responsibilities  as  trustees  under  the 
testator’s  will,  and  vested  in  them  by  the  testator.  The 
trustees  retained  all  of  those  interests  which  caused  this 
Court  to  hold,  in  connection  with  the  prior  motion  to  dis¬ 
miss,  that  they  were  parties  aggrieved. 

Furthermore,  although  they  would  not  have  been  obli¬ 
gated  to  conduct  an  investigation  except  for  the  Court’s 
directive,  it  does  not  follow  under  the  facts  of  this  case 
that  the  Court  asked  them  to  conduct  the  investigation  as 
“mere  officers  of  the  court.”  The  lower  court,  instead  of 
referring  this  case  to  a  master  for  investigation  as  is  usu¬ 
ally  done  in  cy  pres  cases,  referred  this  case  to  the  testa¬ 
tor’s  trustees ,  and  it  is  entirely  clear  that  this  reference 
was  made  by  Justice  Bailey  because  he  recognized  (as  this 
Court  in  its  decision  had  recognized)  that  the  testator  had 
made  it  clear  by  the  terms  of  his  will  that  he  wanted  his 
trustees  to  have  a  principal  voice  in  the  disposition  of  his 
trust  estate  in  the  circumstances  which  actually  eventuated. 
Ml*.  Justice  Bailey’s  instructions  to  the  trustees,  which  were 
affirmed  by  this  Court  on  the  second  appeal,  were  even 
couched  in  language  taken  in  pertinent  part  from  the  terms 
of  the  will  on  this  point — “in  order  to  carry  out  the  spirit 
of  Testator’s  intentions  as  expressed  in  his  will  and  as 
expressed  to  the  Trustees  by  other  means”  (App.  9).  The 
trustees  were  named  to  conduct  the  investigation  because 
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Mr.  Justice  Bailey  and  this  Court  sought  to  give  full  force 
and  effect  to  the  terms  of  the  will  wherein  it  was  made 
clear  that  the  testator  would  have  wanted  his  trustees 
to  fulfill  such  an  assignment.  In  conducting  the  investiga¬ 
tion  the  trustees,  therefore,  were  acting  in  accordance  with 
the  testator’s  wishes  as  expressed  in  his  will. 

It  is  argued  by  Rollins  College  that  the  judgment  of  the 
Court  below  “in  no  manner  diminishes,  damages  or  ad¬ 
versely  affects  the  estate  which  the  trustees  have  the  power 
and  duty  to  administer,”  and  that  “only  those  likely  to 
receive  direct  pecuniary  injury  of  a  substantial  nature  may 
be  heard  to  complain.”  Pages  12  and  13  of  the  brief  of 
Rollins  College.  These  statements  are  apparently  copied 
from  the  brief  which  the  heirs  filed  in  support  of  their 
prior  motion  to  dismiss  because  at  pages  12  and  13  of  that 
brief  the  same  contentions  were  made  and  in  like  words. 
There  is  no  more  basis  for  such  contentions  now  than  when 
they  were  previously  considered  and  rejected  by  this  Court. 
Certainly  the  testator’s  charitable  trust  estate  will  be  ad¬ 
versely  affected — as  will  his  beneficiaries,  the  people  of 
the  South — if  this  museum  is  placed  on  the  campus  of  an 
institution  where  his  general  charitable  purpose  will  not 
be  well  and  adequately  served.  It  may  even  be  that  the 
estate  would  be  diminished  and  damaged  in  a  pecuniary 
sense  by  placing  this  museum  at  Rollins,  because  since  com¬ 
paratively  recent  operations  at  Rollins  (1945)  .  were  “fi¬ 
nanced  to  a  large  extent  through  donations  and  borrow¬ 
ings”  (App.  253),  it  may  result  that  if  the  museum  is 
located  at  Rollins  it  will  become  necessary  to  use  income 
from  the  Ackland  trust  estate  to  defray  expenses  of  main¬ 
tenance  and  upkeep,  whereas  the  University  of  North 
Carolina  has  unequivocally  agreed  that  it  would  “pay  the 
expenses  for  heat,  light,  water,  repair,  maintenance  and 
upkeep,  professional  direction  for  the  museum,  the  cost 
incident  to  the  operation  of  art  courses  and  activities  and 
other  similar  charges” — and  there  can  be  no  doubt  of  its 
ability  to  do  so  (App.  29).  Compare  the  statements  of 
Rollins  in  this  regard  (App.  40). 
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It  is  stated  in  the  Rollins  brief  (Page  13)  that  “The  ma¬ 
jority  rule  in  this  country  is  that  executors,  trustees  or 
other  representatives  of  a  decedent’s  estate  may  not  seek 
a  judicial  review  of  a  judgment  construing  a  will  and  order¬ 
ing  distribution  thereunder.”  This  same  contention  was 
made  in  the  same  icords  in  connection  with  the  prior  mo¬ 
tion  to  dismiss  in  this  case  which  this  Court  denied.  It 
was  pointed  out  in  the  brief  of  the  trustees  in  opposition 
to  said  prior  motion  that  the  Courts  have  on  many  occasions 
recognized  such  persons  as  executors,  administrators,  and 
trustees  to  be  parties  “aggrieved”  by  a  judgment  of  the 
lower  Court  where  proper  disposition  of  the  proceeds  of  a 
trust  estate  is  in  issue,  and  that  this  is  so  in  spite  of  the 
fact  that  the  trustees  have  no  pecuniary  interest  in  the 
estate. 

Thus  it  was  pointed  out  that  in  Ripley  v.  Brown ,  218 
Mass.  33,  105  N.  E.  637,  a  trustee  under  a  will  purporting 
to  create  a  public  charitable  trust  was  held  to  be  a  “person 
who  is  aggrieved”  under  the  Massachusetts  statute,  by  a 
decree  of  the  probate  court  declaring  the  trust  invalid,  and 
that  the  trustee  may  appeal  therefrom  although  none  of  the 
trust  provisions  of  the  will  are  for  his  benefit.  In  that  case 
the  heirs  and  next-of-kin  sought  to  have  the  trust  declared 
void  and  instituted  suit  long  after  the  will  had  been  ad¬ 
mitted  to  probate.  From  a  decree  of  the  probate  court  in 
favor  of  the  heirs,  the  trustees  appealed.  The  Court  stated 
(p.  35) : 

“It  is  the  duty  of  the  trustees,  in  whom  the  legal 
title  properly  vested,  to  administer  the  provisions  of 
the  will  as  directed  by  the  testator  unless  they  are 
declared  invalid  by  a  court  of  competent  jurisdiction. 
Hall  v.  Cushing,  9  Pick.  395.  Codman  v.  Brigham,  187 
Mass.  309,  314.  And  while,  if  no  appeal  had  been 
taken,  they  would  be  protected  by  the  probate  decree 
setting  aside  the  clause  in  question  and  establishing  a 
resulting  trust  in  favor  of  the  heirs  to  whom  the 
moneys  forming  the  trust  fund  will  be  paid,  neverthe¬ 
less,  they  were  persons  ‘aggrieved’  within  the  meaning  ! 
of  R.  L.  C.  162  §  9,  and  their  appeal,  as  well  as  the 
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appeal  of  the  Attorney  General,  is  properly  before  ns. 
Adams  v.  Adams ,  211  Mass.  198.  Whitwell  v.  Bartlett , 
211  Mass.  238.  Burroughs  v.  Wellington,  211  Mass. 
494.  Minot  v.  Attorney  General,  189  Mass.  176”  (Em¬ 
phasis  supplied). 

One  of  the  reasons  advanced  by  Rollins  College  in  sup¬ 
port  of  its  motion  to  dismiss  is  that  the  trustees  are  “  fully 
protected”  by  the  judgment  of  the  Court  below.  Page  16 
of  its  brief.  It  will  be  noted  from  the  above  decision  in 
Ripley  v.  Brown,  however,  that  a  right  to  appeal  as  a  party 
“aggrieved”  does  not  depend  upon  whether  the  trustee 
is  “fully  protected.”  The  trustees  in  the  present  case  are 
not  content  with  mere  personal  protection  from  legal  lia¬ 
bility;  they  are  concerned  with  a  correct  result  *  They 
feel  a  sense  of  obligation  to  the  real  beneficiaries  of  this 
trust  —  the  students  and  other  members  of  the  public 
throughout  the  South”;  they  feel  a  sense  of  obligation  to 
the  testator  who  named  them  as  his  trustees  in  the  belief 
that  they  would  see  to  it  that  the  spirit  of  his  intentions 
was  carried  out;  they  feel,  along  with  this  Court,  that  “it 
is  their  duty  to  defend  his  wishes  until  the  document  giving 
them  authority  to  act  has  been  legally  annulled.”  Hutchins 
v.  Hutchins,  supra. 

It  is  the  firm  belief  of  the  trustees,  and  they  have  so 
stated  in  their  report  (App.  45,  pars.  5  and  6)  that: 

“5.  The  benefits  that  would  have  resulted  to  the 
cause  of  art  in  the  South  in  the  construction,  main¬ 
tenance,  operation  and  management  of  the  Ackland 
Memorial  Art  Museum  on  the  campus  of  Duke  Uni¬ 
versity  can  be  more  nearly  duplicated  and  accom¬ 
plished  and,  therefore,  the  charitable  purposes  ex¬ 
pressed  by  the  testator  in  his  will  and  made  known  by 
him  to  his  trustees  can  be  more  nearly  approximated 
by  the  location  of  the  museum  on  the  campus  of  The 
University  of  North  Carolina,  at  Chapel  Hill,  than  by 
locating  the  museum  on  the  campus  of  Rollins  College. 

*  If  the  testator  had  believed  that  these  trustees  were  the  kind  of  trustees 
who  would  be  merely  content  to  be  “protected”  against  legal  liability,  it  is 
respectfully  submitted  that  they  would  never  have  been  named  by  him  as 
trustees  in  this  case. 
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“6.  The  location  of  the  William  Hayes  Ackland 
Memorial  Art  Museum  at  The  University  of  North 
Carolina  would  result  in  a  wider  distribution  of  its  cul¬ 
tural  benefits  to  students  of  art  from  the  South  and 
ir  embers  of  the  public  throughout  the  South,  and  the 
cause  of  art  in  the  South  would  be  better  served  and 
advanced  by  the  location  of  the  museum  at  Chapel 
Hill  than  by  its  location  on  the  campus  of  Rollins 
College.” 

This  is  but  another  way  of  stating  that  the  trustees  firmly 
believe  that  in  order  to  carry  out  the  spirit  of  the  testator’s 
intentions  as  expressed  in  his  will  and  as  made  known  to 
them  by  other  means,  the  museum  should  be  located  at  - 
North  Carolina  and  not  at  Rollins  College. 

In  the  case  of  Webb  v.  Lohnes,  68  App.  D.  C.  310,  96  F. 
(2d)  582  (1938),  this  court  held  that  a  qualified  adminis¬ 
trator  of  an  intestate’s  estate  was  entitled  to  appeal  as  a 
“party  aggrieved”  from  a  judgment  revoking  his  letters 
of  administration  and  appointing  another  administrator 
c.t.a.,  in  a  lost  will  case.  The  deceased  had  no  heirs  within 
the  5th  degree.  Among  other  things,  the  court  stated  (p. 
312): 

“The  right  of  an  administrator  to  appeal  from  a 
decision  upholding  a  claim  to  part  of  the  estate  is  uni¬ 
versally  recognized.  It  would  seem  that  he  should 
be  no  less  entitled  to  appeal  against  a  claim  to  the 
entire  estate.” 

In  Cheever  v.  Washtenaw ,  45  Mich.  6,  7  N.  W.  186,  the 
will  gave  executors  extensive  powers,  as  trustees,  including 
a  direction  to  erect  a  monument  to  the  decedent,  the  execu¬ 
tors  to  determine  the  inscriptions  and  headstones.  The 
will  had  been  assailed  on  the  ground  of  testator’s  mental 
incompetency.  It  was  held  that  a  settlement  and  adjust¬ 
ment  of  the  estate  between  the  beneficiaries  named  and 
those  who  would  have  been  heirs  in  case  no  will  had  been 
made,  would  not  prevent  the  named  executors  frcm  appeal¬ 
ing  from  an  order  of  the  court  denying  probate.  The  court 
said  (p.  7) : 
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“  *  *  #  But  it  becomes  important  in  any  case  to 
make  sure  that  all  persons  who  are  or  may  be  inter¬ 
ested  join  in  the  settlement,  and  also,  in  the  case  of 
wills,  that  no  declared  policy  of  the  testator  in  putting 
his  property  or  any  portion  of  it  beyond  the  control 
of  those  concerned  in  the  settlement ,  is  defeated 
thereby. 

“  A  reference  to  the  will  *  *  *  will  make  it  clear  that 
purposes  are  expressed  therein  which  were  to  be  ac¬ 
complished  irrespective  of  the  desires  of  the  heirs,  dis¬ 
tributees  or  beneficiaries.  One  of  these  was  the  erec¬ 
tion  of  a  monument  to  the  decedent ;  and  it  is  a  notice¬ 
able  fact  which  may  assist  in  the  explanation  of  somei 
other  provisions  of  the  will,  that  the  executors,  and, 
not  the  family,  were  to  decide  upon  this,  and  to  deter¬ 
mine  upon  the  inscriptions  and  the  headstones.  In 
respect  to  this  monument  the  executors  alone  can 
represent  the  testator's  will,  and  no  settlement  can 
deprive  them  of  their  discretionary  authority.  The 
decedent  trusted  to  them  and  to  no  others. 

•  #•••**** 

“The  trustees  are  the  representatives  of  the  dead 
donor  in  his  wishes,  and  they  represent  also  the  future 
beneficiaries,  who,  being  as  yet  unknown,  can  have  no 
other  representatives  or  protectors. 

•  •••••*•# 

“Under  such  circumstances  the  executors  have  an 
undoubted  right  to  appeal,  for  they  have  substantial 
interests  to  protect”  (Italics  supplied). 

A  close  analysis  of  the  authorities  relied  upon  by  Rollins 
College  to  sustain  its  contention  that  the  trustees  may  not 
appeal  demonstrates  that  they  are  not  determinative  of 
the  question  in  the  present  case  and  in  many  instances  are 
not  even  relevant.  Almost  without  exception  they  deal  with 
situations  where  an  estate  representative  or  receiver  or 
trustee  is  a  mere  stakeholder,  without  present  or  future 
active  trust  duties,  and  the  persons  who  are  the  conflict¬ 
ing  claimants  and  the  real  parties  in  interest  are  all  before 
the  Court. 


It  is  conceded  that  ordinarily ,  if  there  are  two  real  con¬ 
flicting  claimants  both  of  whom  are  parties  to  litigation  and 
the  court  decides  in  favor  of  one  of  them,  and  the  other 
does  not  appeal,  a  fiduciary  who  is  a  mere  stakeholder  and 
whose  duties  are  not  affected  may  not  appeal  merely  on 
the  ground  that  the  fund  should  have  been  awarded  to  the 
other  party.*  The  reason  for  this  is  that  the  injured  party 
or  parties  should  protect  their  own  rights.  This  is  clearly 
recognized  by  this  Court  in  the  quotation  from  Hallam  v. 
Oppenheimer,  3  App.  D.  C.  329,  330,  as  set  forth  in  the 
footnote  of  the  Rollins  brief. 

In  Bryant  v.  Thompson,  128  N.  Y.  426,  28  N.  E.  522, 
from  which  Rollins  College  quotes  at  page  15  of  its  brief, 
the  court  there  involved  clearly  recognized  the  underlying 
reason  for  the  rule  when  it  said  (p.  524) :  “It  is  not  per¬ 
ceived  that  the  plaintiffs  have  any  interest  in  insisting, 
through  an  appeal  to  this  court,  upon  a  point  which  the 
real  and  only  beneficiary  has  refused  to  raise  for  himself/ * 
Again  in  Maxwell  v.  Adams,  91  W.  Va.  486,  113  S.  E.  752 
(1922),  from  which  Rollins  College  quotes  in  its  brief  at 
page  16,  the  Court  expressly  pointed  out  that  the  real  con¬ 
troversy  was  between  two  groups  of  next-of-kin  and  the 
losers  did  not  appeal. 

When  the  judgment  of  the  lower  court  undertakes  to  in¬ 
terfere  with  the  proper  performance  by  trustees  of  active 
duties  under  a  trust  ,a  quite  different  rule  prevails.  Even 
an  executor  or  administrator  may  appeal  “wherever  the 
order  or  decree  involves  a  construction  of  the  proper  ex¬ 
ercise  of  the  duties  of  the  officer.”  In  Re  Welch's  Estate T 
106  Cal.  427,  39  Pac.  805  (1895) ;  District  Bond  Co.  v.  Con- 
non,  20  Cal.  (2d)  659,  67  Pac.  (2d)  1090,  1092  (1937); 
Apple's  Estate  v.  Apple,  150  Kan.  162,  92  Pac.  (2d)  32 

•But  sec  Bennett  v.  Bennett,  282  Ill.  266,  118  N.  E.  391  (1917);  Allen's 
Succession,  48  La.  Ann.  1036,  20  So.  193  (1896) ;  Busha’s  Succession,  158  La. 
74,  103  So.  515  (1925);  In  re  Satow’s  Estate,  240  Wis.  622,  4  N.  W.  (2d) 
147  (1942).  In  the  latter  case  the  court  stated  (p.  149)  “It  has  been  several 
times  held  by  this  court  that  the  executor  of  a  will,  whose  duty  it  is  to  carry 
out  the  provisions  of  the  will,  is  an  ‘aggrieved  party’  within  the  appeal  stat¬ 
ute  if  in  his  reasonable  view  the  determination  appealed  from  will  not  carry 
out  those  provisions.” 
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(1939) ;  State  v.  State  Bank  and  Trust  Co.,  36  Nev.  526, 
137  Pac.  400  (1913).  Where  possible  beneficiaries  are  not 
in  being,  or  are  not  in  a  position  to  protect  their  own 
interest,  the  trustees  may  appeal.  Garrison  v.  Garrison, 
354  Mo.  62,  183  S.  W.  (2d)  644,  645  (1945) ;  In  Re  Lus- 
combe’s  Will,  109  Wis.  186,  85  N.  W.  341  (1901) ;  compare 
In  re  Musser’s  Estate,  341  Pa.  1,  17  Atl.  (2d)  411  (1941). 
The  analogy  of  these  cases  to  the  case  at  bar  is  clear. 

The  Rollins  brief  states  at  page  14  that  “No  decisions 
have  been  found  wherein  the  general  rule  [that  only  parties 
aggrieved  may  appeal]  has  been  applied  to  a  situation  fac¬ 
tually  close  to  the  one  here  involved.’  ’  With  this  statement 
we  fully  agree.  However,  Rollins  College  then  follows  this 
statement  with  a  gratuitous  “guess”  as  to  the  reason  for 
such  lack  of  authorities  as  follows:  “Perhaps  this  is  be¬ 
cause  no  one  in  a  representative  capacity  has  heretofore 
undertaken  to  invade  the  exclusive  province  of  the  court.” 
This  latter  statement  is  completely  groundless.  Several 
courts  have  passed  directly  on  the  right  of  a  fiduciary  to 
appeal  in  cy  pres  and  other  charitable  fund  cases.  Thus,  in 
American  National  Red  Cross  v.  Felzner  Post,  Inc.,  86  Ind. 
App.  709, 159  N.  E.  771  (1928),  it  appeared  that  at  the  close 
of  World  War  I  funds  were  left  unexpended  in  a  local  “War 
Chest,”  and  those  in  charge  turned  the  funds  over  to  the 
Red  Cross  for  use  in  relief  of  distress  among  servicemen 
and  ex-servicemen  in  the  county,  thus  making  the  Red  Cross 
a  trustee  of  the  funds.  The  servicemen’s  organization, 
Felzner  Post,  Inc.,  sued  for  control  of  the  fund  and  won  in 
the  lower  court.  On  appeal  by  the  Red  Cross  it  was  argued 
that  the  Red  Cross  had  no  such  interest  as  entitled  it  to 
appeal.  The  court  overruled  this  contention. 

In  Waterbury  Trust  Co.  v.  Porter,  130  Conn.  494,  35  Atl. 
(2d)  837  (1944),  a  bequest  to  establish  a  school  was  in¬ 
sufficient  for  the  purpose.  The  city  sought  the  fund  for  a 
trade  school.  The  trustee  brought  an  action  for  construc¬ 
tion  of  the  will,  joining  the  heirs,  the  attorney  general,  and 
the  city  as  defendants.  The  lower  court  held  the  bequest 
void.  A  motion  to  dismiss  an  appeal  by  the  trustee  was 
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denied,  the  court  stating  that  (p.  839) :  “One  who  is  a  party 
to  an  action  in  a  representative  capacity  may  have  a  right 
to  appeal  even  though  he  has  no  personal  interest  in  the 
controversy,  if  it  is  his  duty  to  do  so  in  order  to  protect 
the  interests  of  those  whom  he  represents.”  This  was  held 
despite  the  fact  that  there  was  a  concurrent  appeal  by  the 
attorney  general.  See  also  Gearhart  v.  Richardson,  109 
Ohio  St.  418,  142  N.  E.  890  (1924). 

Despite  the  unwarranted  speculation  in  the  Rollins  brief 
to  the  effect  that  the  rule  for  which  they  contend  has  not 
been  applied  in  cases  such  as  this  because  no  one  has  here¬ 
tofore  “undertaken  to  invade  the  exclusive  province  of 
the  court,”  the  following  cases  indicate  that  in  many  in¬ 
stances  this  point  has  not  been  litigated  apparently  because 
the  right  to  appeal  has  been  taken  for  granted  and  recog¬ 
nized .  Thus  in  the  case  of  Ford  v.  Thomas,  111  Ga.  493, 
36  S.  E.  841  (1900),  a  trustee  asked  for  invocation  of  the 
doctrine  of  judicial  cy  pres  and  suggested  a  plan.  The  lower 
Court  rejected  his  plan  and  substituted  another.  The 
trustee  appealed  and  the  court  passed  on  the  merits. 
That  is  what  we  are  asking  this  court  to  do  in  the  present 
case. 

In  the  case  of  the  Board  of  Education  of  the  City  of  Rock¬ 
ford  v.  City  of  Rockford,  372  Ill.  442,  24  N.  E.  (2d)  366 
(1939),  a  trustee  sought  application  of  the  doctrine  of 
judicial  cy  pres  and  suggested  alternative  plans.  The  lower 
court  dismissed  his  request.  On  appeal  by  the  trustee  the 
action  of  the  lower  court  was  reversed.  See  also  Mason  v. 
Bloomington  Library  Assn.,  237  Ill.  442,  86  N.  E.  1044 
(1909);  Catron  v.  Scarritt  Collegiate  Institute,  264  Mo. 
713,  175  S.  W.  571  (1915) ;  City  Bank  Farmers  Trust  Co. 
v.  Arnold,  268  N.  Y.  297,  197  N.  E.  288  (1935) ;  City  Bank 
Farmers  Trust  Co.  v.  Arnold,  283  N.  Y.  184,  27  N.  E.  (2d) 
984  (1940) ;  In  Re  Neher’s  Will,  279  N.  Y.  370,  18  N.  E. 
(2d)  625  (1939) ;  City  of  Newport  v.  Sisson,  51  R.  I.  481, 
155  Atl.  576  (1931).  '  _  I 

On  the  basis  of  the  above  cases  it  is  clear  that  the  as¬ 
sertion  by  Rollins  College  that  representatives  such  as 
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the  trustees  here  involved  have  not  undertaken  to  appeal 
in  cy  pres  cases  because  they  did  not  want  to  invade  the 
exclusive  province  of  the  court  is,  to  say  the  least,  an  ill- 
considered  statement.  It  would  be  more  accurate  to  say 
that  courts  and  attorneys  alike  have  generally  recognized 
that  the  trustees’  right  to  appeal  in  such  cases  is  too  well- 
founded  to  justify  any  presentation  of  the  case  to  a  court 
for  consideration. 

The  case  of  King  v.  Butolph,  30  Fed.  (2d)  769  (1929) 
cited  and  quoted  at  page  13  of  the  Rollins  brief  comes 
closest  to  supporting  its  position.  However,  even  in  that 
case  it  should  be  noted  that  (1)  there  were  two  executors 
and  only  one  attempted  to  appeal,  the  other  being  satisfied 
with  the  judgment  below,  (2)  there  was  no  charitable  trust 
involved  and  certainly  no  continuing*  trust  of  such  impor¬ 
tance  to  the  testator  and  the  trustees  as  that  involved  in 
the  present  case.  While  the  case  seems  inconsistent  with  the 
weight  of  authority,  even  on  the  narrow  issue  presented 
therein,  it  seems  obvious  in  any  event,  that  the  case  can  have 
no  application  to  or  bearing  upon  the  instant  matter.  King 
v.  Butolph  was  likewise  heavily  relied  upon  by  the  heirs  in 
connection  with  their  prior  motion  to  dismiss  filed  in  the 
case  and  this  Court,  as  has  been  pointed  out,  denied  the 
motion  of  the  heirs. 

In  view  of  the  above,  it  is  submitted  that  there  is  no  merit 
to  the  contention  of  Rollins  College,  that  regardless  of  how 
arbitrary  or  erroneous  or  how  wrong  the  decision  of  the 
lower  Court  may  be,  the  trustees  are  not  “parties  ag¬ 
grieved”  in  this  case  and  may  do  nothing  to  preserve  and 
protect  the  testator’s  wishes.  The  trustees  here  have  duties 
to  perform,  obligations  to  assume,  and  interests  to  protect. 
They  must  see  that  the  terms  of  the  testator’s  will  are  car¬ 
ried  into  effect  so  as  to  give  full  force  and  effect  to  his 
wishes  and  purposes — and  the  lower  court’s  judgment  does 
not  accomplish  that  result. 
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m. 

< 

The  University  of  North  Carolina  is  a  party  aggrieved 
by  the  judgment. 

If  the  University  of  North  Carolina  is  correct  in  its  con¬ 
tention  that  the  lower  Court  failed  to  give  proper  recog¬ 
nition  and  effect  to  the  discretion  vested  in  the  trustees  by 
the  testator,  that  it  failed  to  give  proper  application  and 
effect  to  the  doctrine  of  judicial  cy  pres,  that  it  has  rejected 
as  irrelevant  and  immaterial  the  considerations  most  vital 
to  a  correct  decision  of  this  case,  and  that  its  failure  in 
these  respects  has  operated  to  deprive  the  University  of 
having  the  William  Hayes  Ackland  memorial  art  museum 
located  on  its  campus,  then  the  University  certainly  has 
been  deprived  of  valuable  rights,  including  property  rights, 
by  the  Court’s  erroneous  action.  Thus  it  has  deprived  the 
University  of  having  the  museum  located  on  its  campus 
as  an  added  University  educational  facility ;  it  has  deprived 
the  University  of  the  added  stature  and  standing  as  an 
educational  institution  and  center  of  higher  learning  in  the 
South  that  would  have  resulted  from  the  location  of  the 
museum  on  its  campus;  it  has  deprived  the  University  of 
the  increased  ability  to  perform  functions  for  which  it  was 
created;  it  has  deprived  the  University  of  the  right  and 
opportunity  to  serve  adequately  and  properly  the  testator’s 
beneficiaries — the  students  and  other  members  of  the  pub¬ 
lic  throughout  the  South,  interested  in  art. 

The  University  of  North  Carolina  has  been  allowed  by 
order  of  the  lower  Court  to  intervene  and  has  been  treated 
as  a  party  to  this  litigation  since  such  intervention.  Rollins 
College  and  the  University  of  North  Carolina  both  con¬ 
tended  at  the  time  the  prior  motion  to  dismiss  was  made 
by  the  heirs  that  they  were  parties  aggrieved  and  their  con¬ 
tention  in  this  regard  was  sustained  by  this  Court — although 
at  that  time  the  University  of  North  Carolina  had  not  even 
been  allowed  to  intervene.  The  following  excerpt  from  the 
Rollins  “Opposition  to  Motion  of  Dismiss”  filed  with  this 
'  Court  January  15,  1943  (Case  No.  8353)  is  in  sharp  con- 
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flict  with  its  present  contention  that  the  University  of  North 
Carolina  is  not  a  party  aggrived,  and  strongly  supports 
the  position  of  the  University  that  the  present  motion  to 
dismiss  is  without  merit : 

“This  court  has  said,  in  Automobile  Brokerage  Cor¬ 
poration  v.  U.  S.,  59  App.  D.  C.  243,  244 :  - 

‘In  general,  one  who  has  been  allowed  by  order 
of  the  court  to  intervene  in  a  cause  or  who  has 
been  treated  as  a  party  thereto,  may  appeal  from  a 
judgment,  order,  or  decree  therein  affecting  his 
interest.’ 

“It  is  respectfully  submitted  that  the  Motion  to  Dis¬ 
miss  should  be  denied.” 

Since  Rollins  College  now  contends  that  the  University 
of  North  Carolina  has  no  particular  interest  or  estate  in  the 
property,  that  it  represents  no  one  in  interest  and  no  one 
aggrieved,  the  question  might  be  appropriately  asked: 
“What  particular  interest  or  estate  in  the  property  did 
Rollins  have  or  represent  at  the  time  it  successfully  con¬ 
tended  in  January  of  1943  that  it  was  a  party  aggrieved? 
In  what  respect  did  it  have  a  greater  right,  a  greater  inter¬ 
est  at  that  time  in  the  subject  matter  of  this  suit,  than  does 
the  University  of  North  Carolina  have  at  the  present  time? 
The  obvious  answer  is  that  it  certainly  had  no  greater  right, 
and  indeed  its  interest  was  less  than  that  of  the  University 
of  North  Carolina  in  the  instant  appeal. 

The  contention  of  Rollins  College  that  “in  this  case  the 
University  of  North  Carolina  has  no  interest  different  in 
kind  from  that  of  every  other  educational  institution  in 
the  South  and  of  the  public  in  general  in  the  South,” 
was  likewise  made  by  the  heirs  in  connection  with  the  prior 
motion  to  dismiss  and  was  disposed  of  by  this  Court  when 
it  denied  the  motion.  Not  only  is  the  University  of  North 
Carolina  possessed  of  an  interest  and  right,  but  its  interest 
and  right,  as  previously  recognized  by  this  Court,  is  far 
superior  to  the  interests  and  rights  of  other  educational 
institutions  in  the  South  and  of  the  general  public.  Both 
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the  University  of  North  Carolina  and  Rollins  College  were 
considered  along  with  Dnke  as  possible  sites  for  the  mu¬ 
seum  from  the  time  its  establishment  was  first  provided  for 
by  the  testator.  Thus,  in  his  first  will  the  testator  specifically 
named  the  University  of  North  Carolina  as  his  second 
choice  (with  Rollins  third)  and,  as  this  court  recognized, 
he  finally  changed  that  will  merely  to  satisfy  Dr.  Few  of 
Duke  University  and  not  because  of  any  change  of  heart 
relative  to  his  second  or  third  choice  preferences.  This 
court  stated  in  its  prior  opinion: 

“His  earlier  expression  of  intention,  under  the  cir¬ 
cumstances,  as  shown  in  the  will  of  1936,  leaves  no 
doubt  of  what  his  intention  would  have  been,  in  the 
event  which  actually  occurred.” 

The  University  has  standing  in  this  case  even  apart  from 
the  fact  that  the  Attorney  General  of  North  Carolina  (the 
State  in  which  the  trust  created  by  the  testator’s  last  will 
was  directed  to  be  performed)  is  representing  the  interest 
of  the  appellant.  See  Cannon  v.  Stephens,  18  Del.  Ch.  276, 
159  Atl.  234 *(1932) ;  Attorney  General  v.  Clark,  167  Mass. 
201,  45  N.  E.  183  (1896). 

A  motion  to  dismiss  an  appeal  in  effect  requests  the 
Court  to  refuse  to  examine  the  merits  of  the  appeal,  but 
to  dismiss  an  appeal  on  a  technical  ground,  3  Am.  Juris. 
304.  A  motion  to  dismiss  is  not  looked  upon  with  favor 
by  the  Courts.  Davis  v.  F.  W.  Woolworth  Co.,  54  F.  (2d) 
366  (CCA  10th,  1931) ;  4  C.  J.  S.  1377.  Where  a  motion  to 
dismiss  may  require  the  consideration  of  the  merits  of  the 
appeal,  or  may  require  the  consideration  of  the  same  issues, 
facts  and  evidence  as  a  consideration  of  the  appeal  on  its 
merits,  the  court  will  either  deny  the  motion  to  dismiss  or 
order  it  to  stand  over  until  the  argument  and  consideration 
of  the  appeal  itself.  Lynch  v.  DeBernal,  19  L.  Ed.  395  (1869). 
Day  v.  Washburn,  64  U.  S.  309  (1860) ;  Bohanan  v.  Nebraska, 
118  U.  S.  231,  6  S.  Ct.  1049  (1886) ;  Atkinson  v.  U.  S.,  70  F. 
(2d)  515  (C.  C.  A.  8th,  1934) ;  Davis  v.  F.  W.  Woolworth  Co., 
54  F.  (2d)  366  (C.  C.  A.  10th,  1931) ;  4  C.  J.  S.  1994-1997; 
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see  Parsons  v.  Little ,  28  App.  D.  C.  218,  226  (1906).  In 
the  present  case  the  motion  to  dismiss  should  be  denied 
without  argument ,  because  it  is  patently  lacking  in  merit 
and  because  it  has  already  been  decided  by  this  court  that 
these  appellants  both  have  a  right  of  appeal  under  cir¬ 
cumstances  in  all  material  respects  exactly  like  those  here 
involved. 

The  right  of  an  organization  or  institution  claiming  as 
a  cy  pres  beneficiary  to  appeal  has  been  recognized  in  a 
number  of  cases.  In  Re  Kramph’s  Estate,  228  Pa.  455, 
77  Atl.  814  (1910),  In  Re  Curran’s  Estate,  310  Pa.  434, 
165  Atl.  842  (1933),  Connor’s  v.  Ahearn,  342  Pa.  5,  19  Atl. 
(2d)  388  (1941),  In  Re  Williams  Estate,  353  Pa.  638,  46 
Atl.  (2d)  237  (1946),  First  National  Bank  of  Chicago  v. 
American  Board  of  Commissioners  for  Foreign  Missions, 
328  Ill.  App.  481,  66  N.  E.  (2d)  446;  First  Trust  Co.  of 
Lincoln  v.  Thompson,  147  Neb.  366,  23  N.  W.  (2d)  339 
(1946),  same  case  on  rehearing  147  Neb.  817,  25  N.  W. 
(2d)  394  (1946),  In  Re  Rupprecht’s  Will,  271  App.  Div. 
376,  65  N.  Y.  S.  (2d)  909  (1946),  affirmed  297  N.  Y.  462, 
74  N.  E.  (2d)  175  (1947),  Niles  Post  No.  207 -1  v.  Niles  Me¬ 
morial  Hospital  Assn.,  65  Ohio  Apps.  23S,  29  N.  E.  (2d) 
631  (1936),  and  First  Wisconsin  Trust  Co.  v.  Board  of 
Trustees  of  Racine  College,  225  Wis.  34,  272  N.  W.  464 
(1937). 

An  analysis  of  these  and  other  similar  cases  will  show 
that  even  if  the  decisions  relied  upon  in  the  Rollins  brief 
were  to  be  regarded  as  relevant  to  this  case  they  are  in  the 
minority.  Said  latter  cases  should  not,  however,  even  be 
regarded  as  relevant  because  they  are  clearly  distinguish¬ 
able  from  the  instant  case. 

In  Bolster  v.  Attorney  General,  306  Mass.  387,  28  N.  E. 
(2d)  475  (1940),  cited  and  quoted  on  pages  17-19  of  Rollins’ 
brief,  the  appellant,  Simmons  College,  was  never  mentioned 
in  any  will  of  the  testator,  and  was  never  recommended  as 
a  beneficiary  by  the  trustees;  also  the  motion  to  dismiss!, 
the  appeal  was  made  by  the  trustees.  Furthermore,  there 
was  no  suggestion  of  arbitrary  action  on  the  part  of  the 
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lower  court  or  failure  to  properly  understand  and  apply 
the  doctrine  of  judicial  cy  pres. 

In  Female  Ass’n  of  N.  Y.  v.  BeeJcman,  21  Barbour  (N.  Y.) 
565  (1854),  cited  and  quoted  from  at  length  on  pages  19-21 
of  the  Rollins  ’  brief,  the  complaint  showed  that  plaintiff 
had  acquired  no  such  special  status  as  the  University  has  ac¬ 
quired  in  the  case  at  bar.  Plaintiff’s  prayer  for  relief  re¬ 
quested  only  that  the  trust  be  established  and  executed. 
Further,  the  decision  was  that  plaintiff  had  no  cause  of  - 
action,  which  is  not  the  equivalent  of  saying  that,  once 
recognized  as  a  party,  it  would  have  no  right  of  appeal.  The 
court  stated  (p.  570) :  “  All  that  can  be  said  ...  is,  that  they 
occupy  a  position  which  renders  it  possible  that,  at  some 
future  period,  they  may  have  an  interest  in  the  questions 
they  seek  to  litigate.”  In  the  case  at  bar  that  “future 
period”  has  arrived.  Compare  the  more  recent  New  York 
case  of  In  Re  Rupprecht’s  Will ,  supra  (1946). 

The  case  of  In  Re  Western  Pacific  R.  Company ,  122  F. 
(2d)  807  (1941),  cited  and  quoted  on  page  21  of  movant’s 
brief,  states  a  perfectly  valid  general  rule,  but  the  most 
cursory  glance  at  that  case,  which  involved  a  bankruptcy 
proceeding,  reveals  that  its  application  of  the  rule  has  no 
conceivable  bearing  on  the  facts  of  the  case  at  bar.  The 
cases  cited  in  the  footnote  on  page  21  of  Rollins  ’  brief  have 
even  less  application  to  this  case. 

Rollins  College  has  cited  no  case,  and  we  have  found  none, 
in  which  the  right  of  appeal  has  been  denied  to  one  seeking 
to  be  declared  a  cy  pres  beneficiary  when:  (1)  it  is  a  party 
to  the  case;  (2)  it  has  been  mentioned  in  a  prior  will  of  the 
testator  as  the  second  choice  for  the  location  of  the  museum ; 

(3)  it  has  been  recommended  by  the  trustees,  after  careful 
investigation,  as  the  beneficiary  whose  selection  would  most 
nearly  permit  effectuation  of  the  intention  of  the  testator ; 
and  (4)  the  trustees  are  not  opposing  the  appeal.  Under 
these  circumstances,  and  considering  the  real  equities  in¬ 
volved,  a  decision  that  the  University  had  no  right  of  appeal 
would  make  a  fetish  of  technicality  and  disregard  precedent 
as  well  as  all  practical  considerations. 
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IV. 

Arbitrary  nature  of  the  hearing  and  findings  of  fact  which 
constitute  the  basis  of  the  judgment  appellants  ask  this 
Court  to  review. 

It  has  been  previously  pointed  out  in  the  briefs  of  ap¬ 
pellants  upon  the  merits  that  the  lower  court  made  an  arbi¬ 
trary  disposition  of  this  case  on  the  basis  of  considerations 
which  were  for  the  most  part  collateral  or  irrelevant,  and 
that  it  did  so  without  examining  the  evidence.*  It  is  now 
contended  by  Rollins  College  that  regardless  of  how  arbi¬ 
trary  or  erroneous  the  action  of  the  lower  court  may  have 
been,  or  of  how  incorrect  the  result  reached  may  be,  never¬ 
theless  there  is  no  one  who  may  object.  The  existence  and 
application  of  such  an  alleged  rule  could,  in  a  case  such  as 
this  one,  operate  to  defeat  the  ends  of  justice  and  prevent 
appellate  courts  from  protecting  the  rights  of  litigants  in 
cases  where  such  protection  is  most  needed. 

In  order  that  this  court  may  observe  just  how  essential 
it  is  that  a  right  of  appeal  be  recognized  in  a  case  such  as 
this  one,  it  is  thought  proper  that  the  following  comments 
be  contained  herein  as  a  part  of  this  brief  in  opposition  to 
the  motion  to  dismiss. 

This  court  is  invited  in  all  earnestness  to  read  the  tran¬ 
script  of  the  hearings  in  the  court  below  in  the  interest  of 
ascertaining  how  the  facts  were  found  by  the  lower  court, 
which  counsel  for  Rollins  College  now  say  are  beyond  the 
power  of  this  court  to  review.  Such  reading,  which  is  only 
the  cold  print,  will  show  that  the  lower  court  listened  care¬ 
fully  to  and  relied  strongly  upon  statements  made  by  counsel 
for  Rollins  College  in  its  argument  but  made  it  clear  he  did 
not  wish  to  hear  any  extended  argument  from  counsel  for 
appellants.  All  of  the  material  now  of  record  was 
available  to  the  lower  court,  but  it  indicated  it 
did  not  care  to  examine  it  (App.  96)  and  refused  to  permit 
counsel  for  the  trustees  adequately  to  present  it.  In  this 

*  Even  where  a  master ’s  report  is  involved,  the  lower  court  is  required  to 
examine  the  evidence.  D.  M.  W.  Contracting  Co.  v.  Stole,  158  F.  (2d)  405,  407. 
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connection  it  is  to  be  recognized  that  in  addition  to  collecting 
and  carefully  considering  the  data  of  record,  the  trustees 
had  visited  each  of  the  two  institutions  and  had  acquired 
first  hand  knowledge  of  the  comparative  benefits  that  the 
cause  of  art  in  the  South  could  reasonably  be  expected 
to  receive  from  a  museum  located  at  each  institution. 

Counsel  attempted  to  point  out  to  the  court  the  law,  and 
applicable  facts,  which  appeared  in  great  abundance  in  the 
record  that  had  been  carefully  gathered  by  the  trustees  and 
made  available  to  the  court.  An  examination  of  the  tran¬ 
script  of  the  hearing,  commencing  at  page  97  of  the  Ap¬ 
pendix,  will  disclose  that  in  the  course  of  a  short  period 
of  time,  covered  by  thirteen  pages  of  the  transcript  (App. 
97-110),  the  lower  court  repeatedly  interrupted  counsel  for 
the  trustees  and  made  it  evident  to  counsel  that  it  did  not 
want  to  hear  what  he  had  to  say.  However,  counsel  for  the 
trustees  attempted,  at  the  risk  of  incurring  the  displeasure 
of  the  court,  to  present  the  entire  picture  in  a  polite  and 
orderly  fashion.  Under  the  circumstances,  however,  it  was 
impossible  for  him  to  make  an  adequate  presentation  of  the 
trustees ’  position. 

The  manner  in  which  the  hearing  was  conducted  is  carried 
over  into  the  court’s  findings  of  fact  upon  which  the  lower 
court’s  judgment  is  based.  For  instance,  while  the  court 
below  said  that  the  trustees  had  performed  their  task  in  an 
impartial  and  thorough  manner  and  that  it  was  going  to 
accept  the  findings  contained  in  the  trustees’  report,  when 
the  court  came  to  make  its  findings  of  fact,  which  .sets  forth 
the  basis  for  the  judgment  now  under  review,  it  rejected  all 
of  the  material  parts  of  the  trustees  ’  report  which  reflected 
the  true  importance  of  the  art  activities  at  The  University 
of  North  Carolina.  On  the  matter  of  art  activities  at  the 
university  the  court  in  its  findings  mentioned  only  (1)  that 
a  separate  Art  Department  had  been  established  in  1937, 
and  (2)  that  “a  total  of  only  sixty -six  students  were  en¬ 
rolled  in  art  courses  at  that  University (Emphasis  sup¬ 
plied)  (App.  120).  These  items,  when  isolated  from  the 
remainder  of  findings  on  this  point  as  contained  in  the 
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trustees  report,  give  an  inaccurate  and  unfavorable  picture 
of  art  interest  facilities  and  activities  at  this  institution. 
Furthermore,  before  the  court  rendered  its  opinion  and  be¬ 
fore  and  after  it  made  its  findings  of  fact,  its  attention  was 
directed  to  the  fact  that  the  figure  “sixty-six”  did  not 
represent  a  correct  statement  of  the  number  of  different 
individuals  taking  art  courses  at  the  University  and  that 
there  were  more  than  300  such  students.  Nevertheless  the 
court  relied  upon  the  figure  “sixty-six.” 

After  emasculating  the  trustees’  report,  accepting  errone¬ 
ous  statements  made  by  counsel  for  Rollins  College  relative 
to  art  activity  at  North  Carolina,  neglecting  to  examine 
the  mass  of  other  art  evidence  available  to  it  aside  from  the 
report,  and  adopting  the  misleading  figure  “sixty-six,”  the 
lower  court  found  that  the  Art  Department  at  North  Caro¬ 
lina  “is  purely  minor  and  almost  incidental.”  The  court 
'  seemed  to  prefer  to  accept  the  unfounded  oral  representa¬ 
tions  made  by  counsel  for  Rollins  College  during  the  course 
of  argument  that  “Art  at  North  Carolina  is  at  the  present 
time  a  graceful  gesture,”  (App.  82)  and  that  “there  is 
absolutely  nothing  in  the  record  to  indicate  that  art  is  of  any 
great  moment  at  the  University  of  North  Carolina”  (App. 
77),  rather  that  the  proof  to  the  contrary  which  was  con¬ 
tained  in  the  trustees’  report,  and  the  information  avail¬ 
able  to  the  court  (but  not  examined  by  it)  as  contained  in  the 
data  that  had  been  painstakingly  gathered  by  the  trustees 
after  many  months  of  careful  work  and  study  and  first  hand 
knowledge. of  the  art  facilities  both  at  The  University  of 
North  Carolina  and  at  Rollins  College. 

By  contrast,  a  large  part  of  the  material  in  the  trustees’ 
report  which  showed  art  activities  at  Rollins  College — and 
which,  when  isolated  from  the  remainder  of  the  report,  is 
unduly  favorable  to  the  position  of  Rollins — was  lifted 
almost  bodily  out  of  the  report  and  included  in  the  lower 
court’s  findings  of  fact. 

With  the  exception  of  the  foregoing  data,  the  court  re¬ 
jected  substantially  the  entire  balance  of  the  trustees’ 
report  as  irrelevant  to  a  determination  of  the  issues  in 
this  case  (App.  147). 
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The  lower  court  recited  in  its  findings  of  fact  that 
“Thousands  of  visitors  annually  visit  Rollins  College  dur¬ 
ing  the  winter  months  for  its  art  attractions. ’  ’  (App.  121) 
When  the  court  was  specifically  asked  to  make  a  similar 
finding  for  the  University  of  North  Carolina,  and  which  the 
trustees’  report  and  supporting  evidence  showed  to  be  fully 
justified,  it  refused  to  do  so  (App.  128, 155). 

The  lower  court  found  that  “the  testator  excluded  it 
[North  Carolina]  from  consideration  as  the  place  for  his 
art  gallery.”  (App.  123)  The  court’s  attention  was  called 
to  the  fact  that  the  testator  likewise  excluded  Rollins 
College  from  first  choice  consideration  not  later  than  May 
10,  1937,  eighteen  months  before  he  executed  his  last  will, 
but  the  findings  of  the  lower  court  omit  all  reference  to  such 
exclusion. 

The  worst  and  basic  mistake  made  by  the  lower  court  was 
its  finding  that  the  testator  probably  would  have  selected 
Rollins  as  a  second  choice  when  he  executed  his  last  will  on 
November  10,  1938,  if  he  then  could  have  predicated  that 
Duke  University  was  going  to  reject  the  trust  three  years 
after  the  will  was  executed  and  one  and  a  half  years  after 
the  testator’s  death.  There  is  not  a  line  of  testimony  to 
support  this  finding,  and  it  is  the  project  of  pure  guesswork. 
In  reaching  this  “second  choice”  conclusion  the  lower  court 
relied  strongly  upon  a  passing  statement  contained  in 
testator’s  letter  of  May  10, 1937,  while  apparently  paying 
no  attention  to  other  statements ^  in  the  same  letter  that 
would  support  a  contrary  c^iimUonahd  completely  ignoring 
the  fact  that  the  real  purpose  of  the  letter  was  to  advise 
Dr.  Few  that  he  had  decided  against  Rollins  College  and  in 
favor  of  Duke.  The  court  also  failed  to  give  consideration 
to  other  evidence  of  record  which  would  justify  the  con¬ 
clusion  that  when  he  made  his  last  will  Rollins  would  not 
have  been  his  second  choice.  The  record  and  correspondence 
do  not  show  that  testator  even  discussed  his  museum 
project  with  any  one  at  Rollins  College  for  a  period  of  at 
least  eighteen  months  prior  to  the  execution  of  his  last 
will,  and  it  is  clear  that  he  had  dropped  that  institution 
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from  first  choice  consideration  not  later  than  May  10, 1937, 
when  he  concluded  that  the  first  choice  in  his  1936  will, 
Duke  University,  possessed  the  necessary  qualifications  and 
facilities  to  enable  it  best  to  carry  out  the  charitable  pur¬ 
poses  he  had  in  mind. 

The  further  fact  appears  of  record  that  during  all  of  this 
period  of  time  and  up  to  the  execution  of  his  last  will  on 
November  10,  1938,  he  left  in  effect  his  solemnly  executed 
will  of  May  4, 1936,  in  which  the  University  of  North  Caro¬ 
lina  was  named  as  second  choice  and  Rollins  College  as 
third  choice  for  his  museum  project.  The  still  further  fact 
appears  of  record  that  when  testator  was  considering  the 
matter  of  a  site  for  his  museum  in  1937  he  was  thinking  in 
terms  of  a  “first  choice’ ’  and  not  of  a  “second  choice”;  that 
he  made  clear  such  “first  choice”  selection  was  to  be  made 
by  a  solemnly  executed  will  or  codicil ;  and  that  the  will  he 
finally  did  execute  in  1938,  unlike  his  previous  one,  was 
eloquently  silent  as  to  any  alternate  site  for  the  museum. 

Again,  to  show  the  arbitrary  manner  in  which  the  lower 
court  disposed  of  this  important  case,  there  is  a  recital 
contained  in  the  conclusions  of  law  (App.  123-124)  to  the 
effect  that  the  designation  of  Rollins  College  as  the  site 
for  the  museum  “would  carry  out  the  spirit  of  testator’s 
intentions  as  expressed  in  his  will  and  as  expressed  to  the 
trustees  by  other  means.”  We  are  constrained  to  ask,  by 
what  “other  means”?  This  recital  is  diametrically  op¬ 
posed  to  the  statements  that  appear  in  the  trustees  ’  report. 
The  report  states  (Conclusion  No.  5,  App.  45) : 

“5.  The  benefits  that  would  have  resulted  to  the 
cause  of  art  in  the  South  in  the  construction,  main¬ 
tenance,  operation  and  management  of  the  Ackland 
Memorial  Art  Museum  on  the  campus  of  Duke  Uni¬ 
versity  can  be  more  nearly  duplicated  and  accomplished 
and,  therefore,  the  charitable  purposes  expressed  by 
the  testator  in  his  will  and  made  known  by  him  to  his 
trustees  can  be  more  nearly  approximately  by  the  loca¬ 
tion  of  the  museum  on  the  campus  of  the  University  of 
North  Carolina,  at  Chapel  Hill,  than  by  locating  the 
museum  on  the  campus  of  Rollins  College.” 


The  trustees  faithfully  recorded  in  their  report  their 
understanding  of  the  spirit  of  the  testator’s  intentions  as 
made  known  to  them  by  the  testator.  Also  at  the  time  of 
the  hearing  counsel  for  the  trustees  made  the  following 
statement  to  the  court : 

“Mr.  Larson:  Mr.  Olds  is  sitting  in  the  courtroom. 
He  is  Mr.  Ackland’s  alter  ego.  He  will  certify  to  you 
by  these  findings  and  this  recommendation — and  he  will 
do  it  under  oath  if  you  want  him  to  do  so — that  this 
represents,  in  his  conscience,  what  Mr.  Ackland  would 
now  desire  were  he  here  to  see  the  great  interest  dis¬ 
played  by  the  University  of  North  Carolina  and  their 
ability  to  carry  on,  seeing  that  Duke  is  out  of  the 
picture,  and  giving  due  weight  to  Rollins  College.  That 
is  what  Mr.  Olds  will  certify  to,  and  that  is  the  solemn 
recommendation  that  has  been  made  by  the  trustees 
who  have  been  entrusted  with  this  great  responsibility 
under  this  trust  and  under  the  mandate  of  this  Court.” 
(App.  109.) 

The  court  rejected  those  statements  as  irrelevant  and  im¬ 
material  to  the  issues  in  this  case  and  by  its  action  made  it 
clear  that  the  court  thought  it  was  better  qualified  to  speak 
respecting  the  spirit  of  testator’s  intentions  as  expressed  to 
the  trustees,  than  the  trustees  themselves.  The  action  of 
the  court  in  thus  arbitrarily  rejecting  the  report  of  the 
trustees,  which  admittedly  was  made  after  at  least  two 
years  of  impartial  and  conscientious  investigation  and 
study,  unless  reversed  by  this  Court,  will  strip  the  trustees 
of  all  of  the  authority  conferred  upon  them  by  the  will  as 
twice  interpreted  by  this  court  and  of  any  voice  in  carrying 
out  the  spirit  of  testator’s  intentions,  as  made  known  to 
them  by  the  testator.  It  will  likewise  mean  that  this  trust 
would  be  disposed  of  on  the  basis  of  an  unsupported  guess 
rather  than  on  the  basis  of  the  terms  of  the  testator’s  will, 
the  applicable  law  and  the  dominant  purpose  he  sought  to 
serve. 


CONCLUSION. 


For  the  reasons  set  forth  above,  it  is  respectfully  re¬ 
quested  that  appellee’s  motion  to  dismiss  be  denied. 
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